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Schedule for Rule Making

2003
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE = EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE
DEADLINE DATE 20 DAYS 35DAYS DEADLINE DATE DATE 180 DAYS
Jan.3 03 Jan.22 03 Feb.11 '03 Feb.26 '03 Feb.28 '03 Mar.19 '03 Apr.23 '03 July21 °'03
Jan. 17 Feb. 5 Feb. 25 Mar. 12 Mar. 14 Apr. 2 May 7 Aug. 4
Jan. 31 Feb. 19 Mar. 11 Mar. 26 Mar. 28 Apr. 16 May 21 Aug. 18
Feb. 14 Mar. 5 Mar. 25 Apr.9 Apr. 11 Apr. 30 June 4 Sept. 1
Feb. 28 Mar. 19 Apr. 8 Apr. 23 Apr. 25 May 14 June 18 Sept. 15
Mar. 14 Apr. 2 Apr. 22 May 7 May 9 May 28 July 2 Sept. 29
Mar. 28 Apr. 16 May 6 May 21 May 23 June 11 July 16 Oct. 13
Apr. 11 Apr. 30 May 20 June 4 June 6 June 25 July 30 Oct. 27
Apr. 25 May 14 June 3 June 18 June 20 July 9 Aug. 13 Nov. 10
May 9 May 28 June 17 July 2 July 4 July 23 Aug. 27 Nov. 24
May 23 June 11 July 1 July 16 July 18 Aug. 6 Sept. 10 Dec. 8
June 6 June 25 July 15 July 30 Aug. 1 Aug. 20 Sept. 24 Dec. 22
June 20 July 9 July 29 Aug. 13 Aug. 15 Sept. 3 Oct. 8 Jan.5 04
Jduly 4 July 23 Aug. 12 Aug. 27 Aug. 29 Sept. 17 Oct. 22 Jan. 19 04
July 18 Aug. 6 Aug. 26 Sept. 10 Sept. 12 Oct. 1 Nov. 5 Feb.2 '04
Aug. 1 Aug. 20 Sept. 9 Sept. 24 Sept. 26 Oct. 15 Nov. 19 Feb. 16 '04
Aug. 15 Sept. 3 Sept. 23 Oct. 8 Oct. 10 Oct. 29 Dec. 3 Mar.1 '04
Aug. 29 Sept. 17 Oct. 7 Oct. 22 Oct. 24 Nov. 12 Dec. 17 Mar. 15 '04
Sept. 12 Oct. 1 Oct. 21 Nov. 5 Nov. 7 Nov. 26 Dec. 31 Mar.29 '04
Sept. 26 Oct. 15 Nov. 4 Nov. 19 ***Nov. 19***  Dec. 10 Jan.14 '04  Apr.12 '04
Oct. 10 Oct. 29 Nov. 18 Dec. 3 Dec. 5 Dec. 24 Jan.28 '04 Apr.26 '04
Oct. 24 Nov. 12 Dec. 2 Dec. 17 ***Dec. 17*** Jan.7 '04 Feb.11 '04 May 10 '04
Nov. 7 Nov. 26 Dec. 16 Dec. 31 Jan.2  '04  Jan.21 '04 Feb.25 '04 May24 '04
***Nov. 19***  Dec. 10 Dec. 30 Jan.14 '04 Jan.16 '04 Feb.4 '04 Mar.10 '04 June7 04
Dec. 5 Dec. 24 Jan.13 '04 Jan.28 '04 Jan.30 ‘04 Feb.18 '04 Mar.24 '04 June2l '04
***Dec. 17*** Jan.7 '04 Jan.27 '04 Feb.11 '04 Feb.13 '04 Ma.3 '04 Apr.7 ‘04 Jdly5 '04
Jan.2 04 Jan.21 '04 Feb.10 '04 Feb.25 '04 Feb.27 '04 Mar.17 '04 Apr.21 '04 July19 '04
PRINTING SCHEDULE FOR IAB
ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
5 Friday, August 15, 2003 September 3, 2003
6 Friday, August 29, 2003 September 17, 2003
7 Friday, September 12, 2003 October 1, 2003

PLEASE NOTE:

Ruleswill not be accepted after 12 o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on alegal holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor
SUBJECT: Publication of Rulesin lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 1.5.3, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. Tofacilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr@legis.state.ia.us and
kathl een.bates@l egis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’'s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previoudly
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2002 WINTER EDITION

Containing:  lowa Administrative Code (updated through March 5, 2003)
lowa Administrative Bulletins (July 2002 through March 5, 2003)
lowa Court Rules (updated through February 2003)

For free brochures and order forms contact:

Legidative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3566 Fax: (515)281-8027
|sbinfo@staff.legis.state.ia.us
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To All Agencies:

The Administrative Rules Review Committee voted to request that Agencies comply with lowa Code section 17A.4(1)“b” by
allowing the opportunity for oral presentation (hearing) to be held at |east twenty days after publication of Notice in the lowa
Administrative Bulletin.

AGENCY HEARING LOCATION DATE AND TIME OF HEARING

ADMINISTRATIVE SERVICESDEPARTMENT([11]

Customer councils, Director’s Conference Room, Level A August 13, 2003
ch 10 Hoover State Office Bldg. 11 am.
IAB 7/23/03 ARC 2637B Des Moines, lowa
(See dso ARC 2635B)

CREDIT UNION DIVISION[189]

Procedure for adoption of rules, Conference Room, Suite 370 August 26, 2003
ch4 200 E. Grand 2:30 p.m.
IAB 8/6/03 ARC 2679B Des Moines, lowa

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

Value-added agricultural products Second Floor Northwest Conference Rm. August 27, 2003
and processes financial assistance 200 E. Grand lp.m.
program, amendments to ch 57 Des Moines, lowa
IAB 8/6/03 ARC 2674B

New jobs and income program, Main Conference Room August 27, 2003
amendmentsto ch 58 200 E. Grand 2to3p.m.
IAB 8/6/03 ARC 2675B Des Moines, lowa

New capital investment program, Main Conference Room August 27, 2003
ch 64 200 E. Grand 3to4p.m.
IAB 8/6/03 ARC 2676B Des Moines, lowa

EDUCATIONAL EXAMINERS BOARDI[282]

Endorsement for PK-12 principal Room 2 South September 9, 2003
and PK-12 supervisor of special Grimes State Office Bldg. 3p.m.
education, 14.142(1), 14.142(2) Des Moines, lowa

IAB 8/6/03 ARC 2669B

ENVIRONMENTAL PROTECTION COMMISSION[567]

Open burning, Conference Rooms 2 and 3 August 7, 2003
23.2 Air Quality Bureau 1p.m.
IAB 7/9/03 ARC 2597B 7900 Hickman Rd.

Urbandale, lowa

INSURANCE DIVISION[191]

HM Os—deductibles and 330 Maple St August 12, 2003
coinsurance charges, 40.16 Des Moines, lowa 10am.
IAB 7/23/03 ARC 2631B
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PUBLIC HEARINGS

MANAGEMENT DEPARTMENT[541]

Grants enterprise management
system, ch 11
IAB 7/9/03 ARC 2587B
(See dso ARC 2602B)

Room G14
State Capitol
Des Moines, lowa

MEDICAL EXAMINERS BOARDI[653]

Fees for permanent physician licenses,
8.4(1), 9.11(3), 9.13(1)
IAB 7/23/03 ARC 2638B

Suite C
400 SW Eighth St.
Des Moines, lowa

PROFESSIONAL LICENSURE DIVISION[645]

Practice of chiropractic physicians,
43.1,43.3t043.6, 44.3(2)
IAB 7/23/03 ARC 2629B

Administration of conscious sedation
by podiatrists,
222.3(2),223.1t0223.4
IAB 8/6/03 ARC 2672B

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

PUBLIC HEALTH DEPARTMENT[641]

Birth defects institute,
4.2,43,4.6
IAB 8/6/03 ARC 2683B
(ICN Network)

I mmuni zation requirements for
attendance at elementary or
secondary schools or licensed
child care centers, 7.1to 7.11
IAB 8/6/03 ARC 2684B

Varicellavaccine required for enrollees
in child care centers and schools, 7.4
IAB 8/6/03 ARC 2653B
(See dlso ARC 2652B herein)

REAL ESTATE COMMISSION[193E]

Reduction of license fees,
9.1
IAB 8/6/03 ARC 2673B

ICN Conference Room, Sixth Floor
Lucas State Office Bldg.
Des Moines, lowa

Kimberly Center
1002 W. Kimberly
Davenport, lowa

Clear Creek-AmanaHigh School
311 W. Marengo Rd.
Tiffin, lowa

Conference Room 518, Fifth Floor
Lucas State Office Bldg.
Des Moines, lowa

Conference Room 518, Fifth Floor
Lucas State Office Bldg.
Des Moines, lowa

Second Floor Conference Room
1920 SE Hulsizer
Ankeny, lowa

159

August 7, 2003
10am.

August 12, 2003
3p.m.

August 13, 2003
9tollam.

August 26, 2003
9to 1l am.

August 26, 2003
11 am. to 12 noon

August 26, 2003
11 am. to 12 noon

August 26, 2003
11 am. to 12 noon

August 26, 2003
8:30t0 10:30 am.

August 26, 2003
8:30t0 10:30 am.

August 26, 2003
10am.



160 PUBLIC HEARINGS IAB 8/6/03

TRANSPORTATION DEPARTMENT[761]

Utility accommaodation, South Conference Room, First Floor August 28, 2003
ch 115 Administration Bldg. 10am.
IAB 8/6/03 ARC 2662B 800 Lincoln Way (If requested)
Ames, lowa

UTILITIESDIVISION[199]

Definition of “eligible customers,” Hearing Room August 12, 2003
221 350 Maple St. 10am.
IAB 6/25/03 ARC 2549B Des Moines, lowa

Intrastate access service charges, Hearing Room September 23, 2003
22.14(2) 350 Maple St. 10am.
IAB 8/6/03 ARC 2680B Des Moines, lowa

lowa broadband initiative, Hearing Room October 21, 2003
ch 43 350 Maple St. 10am.
IAB 7/23/03 ARC 2620B Des Moines, lowa

CITATION of Administrative Rules

The lowa Administrative Code shall be cited as (agency identification number) IAC
(chapter, rule, subrule, lettered paragraph, or numbered subparagraph).

441 1AC 79 (Chapter)

441 |AC 79.1(249A) (Rule)

441 1AC 79.1(1) (Subrule)

441 1AC 79.1(1)" & (Paragraph)
441 |AC 79.1(1)"a" (1) (Subparagraph)

The lowa Administrative Bulletin shall be cited as |AB (volume), (number), (publication
date), (page number), (ARC number).

IAB Vol. X1I, No. 23 (5/16/90) p. 2050, ARC 872A
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Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella’ agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella’ agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

Thefollowing list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT][11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[8]]

BEEF INDUSTRY COUNCIL, [OWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, |OWA[123]

CITIZENS AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT([181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

lowa Finance Authority[265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committeg[289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, IOWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disahilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]

HUMAN SERVICES DEPARTMENT/[441]
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AGENCY IDENTIFICATION NUMBERS

INFORMATION TECHNOLOGY DEPARTMENT([471]
INSPECTIONS AND APPEALS DEPARTMENT][481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[521]
MANAGEMENT DEPARTMENT[541]
Appea Board, State]543]
City Finance Committee] 545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT([561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENTI[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT([601]
Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARDI[621]
PUBLIC HEALTH DEPARTMENTI[641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMMISSION[671]
REGENTS BOARD[681]
Archaeol ogist[685]
REVENUE DEPARTMENT[701]
Lottery Division[705]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, |OWA([741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, |OWA[751]
TRANSPORTATION DEPARTMENT][761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARDI[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT([871]
Labor Services Division[875]
Workers Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]

IAB 8/6/03
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ARC 2679B
CREDIT UNION DIVISION[189]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 533.54, the
Credit Union Review Board hereby gives Notice of Intended
Action to rescind Chapter 4, “Procedure for Adoption of
Rules,” lowa Administrative Code, and to adopt a new Chap-
ter 4 with the samettitle.

The rules in Chapter 4 describe the procedures for adop-
tion of rules. The proposed amendment is made pursuant to
Executive Order 8, and the rules are based on the uniform
rules and lowa Code chapter 17A.

Any interested person may make written or electronic
suggestions or comments on this proposed amendment on or
before August 26, 2003. Such written material should be di-
rected to James Forney, Credit Union Division, 200 East
Grand Avenue, Suite 370, Des Moines, lowa 50309; fax
(515)281- 7595; E-mail James.Forney @iacudiv.state.ia.us.

Therewill be apublic hearing on the proposed amendment
at 2:30 p.m. on August 26, 2003, in the Credit Union Division
Conference Room, 200 East Grand Avenue, Suite 370, Des
Moines, lowa, at which time persons may present their views
either orally or in writing. At the hearing, persons will be
asked to give their names and addresses for the record and to
confine their remarks to the subject of the rules. Personswith
special needs should contact the Credit Union Division prior
to the hearing if accommodations need to be made.

This amendment isintended to implement |owa Code sec-
tion 17A.4.

The following amendment is proposed.

Rescind 189—Chapter 4 and adopt the following new
chapter in lieu thereof:

CHAPTER 4
PROCEDURE FOR ADOPTION OF RULES

189—4.1(17A) Applicability. Except to the extent other-
wise expressly provided by statute, al rules adopted by the
credit union division are subject to the provisions of lowa
Code chapter 17A, the lowa administrative procedure Act,
and the provisions of this chapter.

189—4.2(17A) Advice on possible rules before notice of
proposed rule adoption. In addition to seeking information
by other methods, the credit union division may, before publi-
cation of a Notice of Intended Action under lowa Code sec-
tion 17A.4(1)“a," solicit comments from the public on a sub-
ject matter of possible rule making by causing notice to be
published in the lowa Administrative Bulletin of the subject
matter and indicating where, when, and how persons may
comment.

189—4.3(17A) Public rule-making docket.

4.3(1) Docket maintained. The agency shall maintain a
current public rule-making docket.

4.3(2) Anticipated rule making. The rule-making docket
shall list each anticipated rule-making proceeding. A rule-
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making proceeding is deemed “anticipated” from thetime a
draft of proposed rules is distributed for internal discussion
within the agency. For each anticipated rule-making pro-
ceeding the docket shall contain alisting of the precise sub-
ject matter which may be submitted for consideration by the
board for subsequent proposal under the provisions of lowa
Code section 17A.4(1)"a,” the name and address of agency
personnel with whom persons may communicate with re-
spect to the matter, and an indication of the present status
within the agency of that possible rule. The agency may also
include in the docket other subjects upon which public com-
ment is desired.

4.3(3) Pending ruleemaking proceedings. The rule-
making docket shal list each pending rule-making proceed-
ing. A rule-making proceeding is pending from thetimeitis
commenced by publication in the lowa Administrative Bul-
letin to thetime it is terminated or the rule becomes effective.
For each rule-making proceeding, the docket shall indicate:

a. The subject matter of the proposed rule;

b. A citation to all published notices relating to the pro-
ceeding;

c. Where written submissions on the proposed rule may
be inspected;

d. The time during which written submissions may be
made;

e. Thenames of persons who have made written requests
for an opportunity to make oral presentations on the proposed
rule, where those requests may be inspected and where and
when oral presentations may be made;

f.  Whether awritten request for issuance of aregulatory
analysis or a concise statement of reasons has been filed,
whether such an analysis or statement or afiscal impact state-
ment has been issued, and where any such written request,
analysis or statement may be inspected;

g. Thecurrent status of the proposed rule;

h. Any known timetable for division decisions or other
action in the proceeding;

i. Thedate of therule's adoption;

j-  Thedates of the rule’sfiling and publication;

k. The date on which the rule will become effective; and

I.  Where the rule-making record may be inspected.

189—4.4(17A) Notice of proposed rule making.

4.4(1) Contents. At least 35 days before adoption of arule
the credit union division shall publish Notice of Intended Ac-
tion in the lowa Administrative Bulletin. The Notice of In-
tended Action shall include:

a. A brief explanation of the purpose of the proposed
rule;

b. The specific legal authority for the proposed rule;

c. Except to the extent impracticable, the text of the pro-
posed rule;

d. Where, when, and how persons may present their
views on the proposed rule; and

e. Where, when, and how persons may request an oral
proceeding on the proposed rule if the notice does not already
provide for one.

Where inclusion of the compl ete text of a proposed rulein
the Notice of Intended Action is impracticable, the credit
union division shdl include in the notice a statement fully de-
scribing the specific subject matter of the omitted portion of
the text of the proposed rule, the specific issues to be ad-
dressed by that omitted text of the proposed rule, and the
range of possible choices being considered by the division
for the resolution of each of those issues.
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4.4(2) Incorporation by reference. A proposed rule may
incorporate other materials by reference only if it complies
with subrule 4.12(2).

4.4(3) Copies of notices. Persons desiring copies of fu-
ture Notices of Intended Action by subscription must file
with the credit union division at the address disclosed in
189—subrule 1.3(1) a written request indicating the name
and address to which such Notices of Intended Action should
be sent. The request shall specify whether the person wants
to recelve credit union rules as defined by rule 189—
1.4(17A,533). Within seven days after submission of a No-
tice of Intended Action for publication, the division shall
mail or otherwise transmit a copy of that notice to subscribers
who have filed awritten request.

189—4.5(17A) Public participation.

4.5(1) Written comments. For at least 20 days after publi-
cation of the Notice of Intended Action, persons may submit
argument, data and views, in writing, on the proposed rule.
Such written submissions should identify the proposed rule
to which they relate and should be submitted to the credit
union division or the person designated in the Notice of In-
tended Action, at the address disclosed in 189—subrule
1.3(1).

4.5(2) Oral proceedings. The credit union division may,
at any time, schedule an oral proceeding on a proposed rule.
The division shall schedule an oral proceeding on a proposed
ruleif, within 20 days after the published Notice of Intended
Action, awritten request for an opportunity to make oral pre-
sentations is submitted to the division by the administrative
rules review committee, a governmental subdivision, an
agency, an association having not less than 25 members, or at
least 25 persons. That request must also contain the follow-
ing:

a. A request by one or moreindividual persons must be
signed by each person and include the address and telephone
number of each person;

b. A request by an association must be signed by an offi-
cer or designee of the association and must contain a state-
ment that the association has at least 25 members and the ad-
dress and telephone number of the person signing that re-
quest; and

c. A request by an agency or governmental subdivision
must be signed by an official having authority to act on behalf
of the entity and must contain the address and telephone
number of the person signing that request.

d. A request by an agency or governmental subdivision
must be signed by an official having authority to act on behalf
of the entity and must contain the address and telephone
number of the person signing that request.

4.5(3) Conduct of ora proceedings.

a. This subrule applies only to those oral rule-making
proceedings in which an opportunity to make oral presenta-
tions is authorized or required by lowa Code section
17A.4(1)"b" or this chapter.

b. Anora proceeding on a proposed rule may be held in
one or more locations and shall not be held earlier than 20
days after notice of its location and time is published in the
lowa Administrative Bulletin. That notice shall also identify
the proposed rule by ARC number and citation to the lowa
Administrative Bulletin.

c. The superintendent, or another person designated by
the superintendent who will be familiar with the substance of
the proposed rule, shall preside at the oral proceeding on a
proposed rule.

d. Atan ora proceeding on aproposed rule, persons may
make oral statements and make documentary and physical
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submissions, which may include data, views, comments or
arguments concerning the proposed rule. Persons wishing to
make oral presentations at such a proceeding are encouraged
to notify the division at least one business day prior to the
proceeding and indicate the general subject of their presenta-
tions. At the proceeding, those who participate shall indicate
their names and addresses, identify any persons or organiza-
tions they may represent, and provide any other information
relating to their participation deemed appropriate by the pre-
siding officer. Oral proceedings shall be open to the public
and shall be recorded by stenographic or electronic means.

(1) At the beginning of the oral proceeding, the presiding
officer may place time limitations on individual oral presen-
tations when necessary to ensure the orderly and expeditious
conduct of the oral proceeding. To encouragejoint oral pre-
sentations and to avoid repetition, additional time may be
provided for persons whose presentations represent the
views of other individuals as well as their own views.

(2) Persons making oral presentations are encouraged to
avoid restating matters which have already been submitted in
writing.

(3) To facilitate the exchange of information, the presid-
ing officer may, where time permits, open the floor to ques-
tions or general discussion.

(4) The presiding officer shall have the authority to take
any reasonable action necessary for the orderly conduct of
the meeting.

(5) Physical and documentary submissions presented by
participants in the oral proceeding shall be submitted to the
presiding officer. Such submissions become the property of
the credit union division.

(6) The ora proceeding may be continued by the presid-
ing officer to a later time without notice other than by an-
nouncement at the hearing.

(7) Participantsin an oral proceeding shall not be required
to take an oath or to submit to cross-examination. However,
the presiding officer in an oral proceeding may question par-
ticipants and permit the questioning of participants by other
participants about any matter relating to that rule-making
proceeding, including any prior written submission made by
those participantsin that proceeding; but no participant shall
be required to answer any question.

(8) The presiding officer in an oral proceeding may per-
mit rebuttal statements and request the filing of written state-
ments subsequent to the adjournment of the oral presenta-
tion.

4.5(4) Additional information. In addition to receiving
written comments and oral presentations on a proposed rule
according to the provisions of thisrule, the credit union divi-
sion may obtain information concerning a proposed rule
through any other lawful means deemed appropriate under
the circumstances.

4.5(5) Accessibility. The credit union division shall
schedule oral proceedings in rooms accessible to and func-
tional for persons with physical disabilities. Persons who
have special requirements should contact the division at
(515)281-6514 in advance to arrange access or other needed
services.

189—4.6(17A) Regulatory analysis.

4.6(1) Definition of smal business. A “smdl business’ is
defined in lowa Code section 17A.4A(7).

4.6(2) Mailinglist. Small businesses or organizations of
small businesses may be registered on the credit union divi-
sion’s small businessimpact list by making awritten applica-
tion to the division at the address disclosed in 189—subrule
1.3(1). The application for registration shall state:
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a. The name of the small business or organization of
small businesses;

b. Itsaddress;

c. The name of a person authorized to transact business
for the applicant;

d. A description of the applicant’s business or organiza-
tion; an organization representing 25 or more persons who
each qualify as a small business shall indicate that fact; and

e. Whether the applicant desires copies of Notices of In-
tended Action, for areasonable cost, or desires advance no-
tice of the subject of all or some specific category of pro-
posed rule making affecting small business.

The credit union division may at any time request addi-
tional information from the applicant to determine whether
the applicant is qualified as a small business or as an orga-
nization of 25 or more small businesses. The division may
periodically send aletter to each registered small business or
organization, or organization of small businesses, asking
whether that business or organization wishesto remain on the
registration list. The name of a small business or organiza-
tion of small businesses will be removed from the list if a
negative response is received, or if no response is received
within 30 days after the letter is sent.

4.6(3) Time of mailing. Within seven days after submis-
sion of a Notice of Intended Action to the administrative
rules coordinator for publication in the lowa Administrative
Bulletin, the credit union division shall mail to all registered
small businesses or organizations of small businesses, in ac-
cordance with their request, either a copy of the Notice of In-
tended Action or notice of the subject of that proposed rule
making. For arule that may have an impact on small busi-
ness adopted in reliance upon lowa Code section 17A.4(2),
the division shall mail notice of the adopted rule to registered
businesses or organizations prior to the time the adopted rule
is published in the lowa Administrative Bulletin.

4.6(4) Qualified requesters for regulatory analysis—
economic impact. The credit union division shall issue areg-
ulatory analysis of a proposed rule that conforms to the re-
quirements of lowa Code section 17A.4A (2a), after a proper
request from:

a Theadministrative rules review committee; or

b. The administrative rules coordinator.

4.6(5) Qualified requesters for regulatory anaysis—
businessimpact. The credit union division shall issue aregu-
latory analysis of a proposed rule that conforms to the re-
quirements of lowa Code section 17A.4A(2b), after a proper
request from:

a Theadministrative rules review committee;

b. The administrative rules coordinator;

c. Atleast 25 or more persons who sign the request pro-
vided that each represents a different small business; or

d. An organization representing at least 25 small busi-
nesses. The request shall list the name, address, and tele-
phone number of not less than 25 small businessesiit repre-
sents.

4.6(6) Time period for analysis. Upon receipt of atimely
request for a regulatory analysis the credit union division
shall adhere to the time lines described in lowa Code section
17A.4A(4).

4.6(7) Contents of request. A request for a regulatory
analysisis made when it is received by the division, at the ad-
dress disclosed in 189—subrule 1.3(1). Therequest shall be
inwriting and satisfy the requirements of lowa Code section
17A.4A().
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4.6(8) Contents of concise summary. The contents of the
concise summary shall conform to the requirements of lowa
Code section 17A.4A(4,5).

4.6(9) Publication of a concise summary. The credit
union division shall make available, to the extent feasible,
copies of the published summary in conformance with lowa
Code section 17A.4A(5).

4.6(10) Regulatory analysis contents—rules review com-
mittee or rules coordinator. When aregulatory analysisisis-
sued in response to a written request from the administrative
rules review committee or the administrative rules coordina
tor, the regulatory analysis shall conform to the requirements
of lowa Code section 17A.4A(2a), unless a written request
expressly waives one or more of theitems listed in that sec-
tion.

4.6(11) Regulatory analysis contents—substantial impact
on small business. When aregulatory analysisisissued in
response to awritten request from the administrative rulesre-
view committee, the administrative rules coordinator, at least
25 persons signing that request who each qualify as a small
business or by an organization representing at least 25 small
businesses, and, if the credit union division determines that
the rule would have a substantial impact on small businesses,
the regulatory analysis shall conform to the requirements of
lowa Code section 17A.4A(2b).

189—4.7(17A,25B) Fiscal impact statement.

4.7(1) A proposed rule that mandates additional com-
bined expenditures exceeding $100,000 by all affected palit-
ical subdivisions or agencies and entities which contract with
political subdivisions to provide services must be accompa-
nied by afiscal impact statement outlining the costs associat-
ed with therule. A fiscal impact statement must satisfy the
requirements of lowa Code section 25B.6.

4.7(2) If the credit union division determines at the time it
adopts arule that the fiscal impact statement upon which the
rule is based contains errors, the division shall, at the same
time, issue a corrected fiscal impact statement and publish
the corrected fiscal impact statement in the lowa Administra-
tive Bulletin.

189—4.8(17A) Timeand manner of rule adoption.

4.8(1) Time of adoption. The credit union division shall
not adopt arule until the period for making written submis-
sionsand oral presentations has expired. Within 180 days &f-
ter the later of the publication of the Notice of Intended Ac-
tion, or the end of oral proceedings thereon, the credit union
division shall adopt a rule pursuant to the rule-making pro-
ceeding or terminate the proceeding by publication of a no-
tice to that effect in the lowa Administrative Bulletin.

4.8(2) Consideration of public comment. Before the
adoption of arule, the credit union division shall fully con-
sider al of the written and oral submissions received in that
rule-making proceeding and any regulatory analysis or fiscal
impact statement issued in that rule-making proceeding.

4.8(3) Reliance on agency expertise. Except as otherwise
provided by law, the credit union division may use its own
experience, technical competence, specialized knowledge
and judgment in the adoption of arule.

189—4.9(17A) Variance between adopted rule and rule
proposed in Notice of Intended Action. The credit union di-
vision shall not adopt arule that differs from the rule proposed
in the Notice of Intended Action upon which theruleis based
unless:

1. The differences are within the scope of the subject
matter announced in the Notice of Intended Action and arein
character with the issues raised in that notice; and
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2. Thedifferences are alogical outgrowth of the contents
of that Notice of Intended Action and the comments sub-
mitted in response thereto; and

3. TheNotice of Intended Action provided fair warning
that the outcome of that rule-making proceeding could be the
rule in question.

189—4.10(17A) Exemptions from public rule-making
procedures.

4.10(1) Omission of notice and comment. To the extent
the credit union division for good cause finds that public no-
tice and participation are unnecessary, impracticable or con-
trary to the public interest in the process of adopting a partic-
ular rule, the division may adopt that rule without publishing
advance Notice of Intended Action in the lowa Administra-
tive Bulletin and without providing for written or oral public
submissions prior to its adoption. The division shall incorpo-
rate the required finding and a brief statement of its support-
ing reasonsin each rule adopted in reliance upon this subrule.

4.10(2) Categories exempt. The credit union division
may, a any time, commence a standard rule-making pro-
ceeding for the adoption of arulethat isidentica or similar to
aruleit adoptsin reliance upon subrule 4.10(1).

189—4.11(17A) Concise statement of reasons.

4.11(1) Genera. When requested by a person, either prior
to the adoption of arule or within 30 days after its publication
in the lowa Administrative Bulletin as an adopted rule, the
credit union division shall issue a concise statement of rea-
sons for the rule. Requests for such a statement shall bein
writing and shall be delivered to the division at the address
disclosed in 189—subrule 1.3(1). The request should indi-
cate whether the statement is sought for all or only a specified
part of therule. Requests will be considered made on the date
received.

4.11(2) Contents. The concise statement of reasons shall
contain:

a. Thereasonsfor adopting the rule;

b. Anindication of any changes between the text of the
proposed rule contained in the published Notice of Intended
Action and the text of the rule as finally adopted, with the rea-
sons for any such change; and

C. The principal reasons urged in the rule-making pro-
ceeding for and against the rule, and the credit union divi-
sion’s reasons for overruling the arguments made against the
rule.

4.11(3) Time of issuance. After aproper request, the cred-
it union division shall issue a concise statement of reasons by
the later of thetimethe ruleis adopted or 35 days after receipt
of the request.

189—4.12(17A) Contents, style, and form of rule.

4.12(1) Contents. Each rule adopted by the credit union
division shall contain the text of the rule and, in addition:

a. Thedate the division adopted the rule;

b. A brief explanation of the principal reasons for the
rule-making action if such reasons are required by lowa Code
section 17A.4(1), or the credit union divisionin its discretion
decidesto include such reasons;

c. A reference to al rules repealed, amended, or sus-
pended by therule;

d. A reference to the specific statutory or other authority
authorizing adoption of therule;

e. Any findings required by any provision of law as a
prerequisite to adoption or effectiveness of therule;

f. A brief explanation of the principal reasons for the
failure to provide for waiversto the rule if no waiver provi-
sion isincluded and a brief explanation of any waiver or spe-
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cia exceptions provided in the rule if such reasons are re-
quired by lowa Code section 17A.4(1), or the credit union di-
vision in its discretion decides to include such reasons; and

g. Theéeffective date of the rule.

4.12(2) Incorporation by reference. The credit union divi-
sion may incorporate by reference in a proposed or adopted
rule, and without causing publication of the incorporated
matter in full, al or any part of acode, standard, rule, or other
matter if the division finds that the incorporation of itstext in
the division's proposed or adopted rule would be unduly
cumbersome, expensive, or otherwise inexpedient. The ref-
erencein the proposed or adopted rule shall fully and precise-
ly identify the incorporated matter by location, title, citation,
date, and edition, if any; shal briefly indicate the precise sub-
ject and the general contents of the incorporated matter; and
shall state that the proposed or adopted rule does not include
any later amendments or editions of the incorporated matter.
The division may incorporate such matter by referencein a
proposed or adopted rule only if the division makes copies of
it readily available to the public. Therule shall state how and
where copies of the incorporated matter may be obtained at
cost from this division, and how and where copies may be ob-
tained from the division of the United States, this state,
another state, or the organization, association, or persons
originally issuing that matter. The division shall retain per-
manently a copy of any materials incorporated by reference
inarule of the division.

If the division adopts standards by reference to another
publication, it shall provide a copy of the publication con-
taining the standards to the administrative rules coordinator
for deposit in the state law library and may make the stan-
dards available electronically.

4.12(3) References to materials not published in full.
When the administrative code editor decides to omit the full
text of aproposed or adopted rule because publication of the
full text would be unduly cumbersome, expensive, or other-
wise inexpedient, the division shall prepare and submit to the
administrative code editor for inclusion in the lowa Adminis-
trative Bulletin and lowa Administrative Code a summary
statement describing the specific subject matter of the
omitted material. This summary statement shall include the
title and a brief description sufficient to inform the public of
the specific nature and subject matter of the proposed or
adopted rules, and of significant issues involved in these
rules. The summary statement shall also describe how a copy
of the full text of the proposed or adopted rule, including any
unpublished matter and any matter incorporated by refer-
ence, may be obtained from the division. The division will
provide a copy of that full text for a reasonable charge upon
request, shall make copies of the full text available for review
at the state law library, and may make the standards available
electronicaly.

At the request of the administrative code editor, the divi-
sion shall provide a proposed statement explaining why pub-
lication of the full text would be unduly cumbersome, expen-
sive, or otherwise inexpedient.

4.12(4) Styleand form. In preparing itsrules, thedivision
shall follow the uniform numbering system, form, and style
prescribed by the administrative rules coordinator.

189—4.13(17A) Agency rule-makingrecord.

4.13(1) Requirement. The credit union division shall
maintain an officia rule-making record for each ruleit pro-
poses by publication in the lowa Administrative Bulletin of a
Notice of Intended Action, or adopts. The rule-making rec-
ord and materials incorporated by reference must be avail-
able for public inspection.
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4.13(2) Contents. The agency rule-making record shall
contain:

a. Copiesof al publicationsin the lowa Administrative
Bulletin with respect to the rule or the proceeding upon
which the rule is based and any file-stamped copies of divi-
sion submissions to the administrative rules coordinator con-
cerning that rule or the proceeding upon which it is based;

b. Copies of any portions of the division's public rule-
making docket containing entries relating to the rule or the
proceeding upon which the rule is based;

c. All written petitions, requests, and submissions re-
ceived by the division, and al other written materials of a
factual nature as distinguished from opinion that are relevant
to the merits of the rule and that were created or compiled by
the agency and considered by the division, in connection
with the formulation, proposal, or adoption of the rule or the
proceeding upon which the rule is based, except to the extent
the division is authorized by law to keep them confidential;
provided, however, that when any such materials are deleted
because they are authorized by law to be kept confidential,
the division shall identify in the record the particular materi-
asdeleted and state the reasons for that deletion;

d. Any official transcript of ora presentations made in
the proceeding upon which the rule is based or, if not tran-
scribed, the stenographic record or electronic recording of
those presentations, and any memorandum prepared by a
presiding officer summarizing the contents of those presenta-
tions;

e. A copy of any regulatory analysis or fiscal impact
statement prepared for the proceeding upon which the ruleis
based;

f. A copy of the rule and any concise statement of rea-
sons prepared for that rule;

g. All petitions for anendment or repeal or suspension of
therule;

h. A copy of any objection to the issuance of that rule
without public notice and participation that was filed pur-
suant to lowa Code section 17A.4(2) by the administrative
rules review committee, the governor, or the attorney gener-
a;

i. A copy of any objection to the rule filed by the admin-
istrative rules review committee, the governor, or the attor-
ney general;

j- A copy of any significant written criticism of therule,
including a summary of any petition for waiver of the rule;
and

k. A copy of any executive order concerning the rule.

4.13(3) Effect of record. Except as otherwise required by
a provision of law, the rule-making record required by this
rule need not constitute the exclusive basis for division action
on that rule.

4.13(4) Maintenance of record. The credit union division
shall maintain the rule-making record for a period of not less
than five years from the later of the date the rule to which it
pertains became effective, the date of the Notice of Intended
Action, or the date of any written criticism as described in

paragraph 4.13(2)“g,” “h,” “i,” or “j.”

189—4.14(17A) Filing of rules. The credit union division
shall file each rule it adopts with the administrative rules
coordinator. The filing must be executed as soon after adopt-
ing therule asis practicable. At thetime of filing, each rule
must have attached to it any fiscal impact statement and any
concise statement of reasons that wasissued for that rule. If a
fiscal impact statement or statement of reasons for that rule
was not issued until after the filing of that rule, the note or
statement must be attached to the filed rule within five work-
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ing days after the note or statement isissued. Infilingarule,
the division shall use the standard form prescribed by the ad-
ministrative rules coordinator.

189—4.15(17A) Effectiveness of rules prior to publica-
tion.

4.15(1) Grounds. The credit union division may make a
rule effective after itsfiling at any stated time prior to 35 days
after itsindexing and publication in the lowa Administrative
Bulletin if the division finds that a statute so provides, the
rule confers a benefit or removes a restriction on some seg-
ment of the public, or that the effective date of theruleis nec-
essary to avoid imminent peril to the public health, safety, or
welfare. The division shall incorporate the required finding
and a brief statement of its supporting reasons in each rule
adopted in reliance upon this subrule.

4.15(2) Specia notice. When the credit union makes a
rule effective prior to itsindexing and publication in reliance
upon the provisions of lowa Code section 17A.5(2)“b" (3),
the division shall employ all reasonable efforts to make its
contents known to the persons who may be affected by that
rule prior to the rule's indexing and publication. The term
“al reasonable efforts’ requires the division to employ the
most effective and prompt means of notice rationally calcu-
lated to inform potentially affected parties of the effective-
ness of the rule that is justified and practical under the cir-
cumstances considering the various alternatives available for
this purpose, the comparative coststo the division of utilizing
each of those alternatives, and the harm suffered by affected
persons from any lack of notice. The means that may be used
for providing notice of such rules prior to their indexing and
publication include, but are not limited to, any of the follow-
ing means: radio, newspaper, television, signs, mail, tele-
phone, personal notice or electronic means.

A rule made effective prior to itsindexing and publication
in reliance upon the provisions of lowa Code section
17A.5(2)"b" (3) shall includein that rule a statement describ-
ing the reasonabl e efforts that will be used to comply with the
requirements of this subrule.

189—4.16(17A) General statements of policy.

4.16(1) Compilation, indexing, public inspection. The
credit union division shall maintain an official, current, and
dated compilation that isindexed by subject, containing al of
its general statements of policy within the scope of lowa
Code section 17A.2(10)“a,” “c,” “f,” “g,” “h,” and “k.” Each
addition to, changein, or deletion from the official compila-
tion must also be dated, indexed, and a record thereof kept.
Except for those portions containing rules governed by lowa
Code section 17A.2(10)“f,” or otherwise authorized by law
to be kept confidential, the compilation must be made avail-
able for public inspection and copying.

4.16(2) Enforcement of requirements. A general state-
ment of policy subject to the requirements of this subsection
shall not be relied on by the credit union division to the detri-
ment of any person who does not have actual, timely knowl-
edge of the contents of the statement until the requirements of
subrule 4.16(1) are satisfied. This provision isinapplicable
to the extent necessary to avoid imminent peril to the public
health, safety, or welfare.

189—4.17(17A) Review of rules by division.

4.17(1) Any interested person, association, agency, or
political subdivision may submit awritten request to the ad-
ministrative rules coordinator requesting the credit union di-
vision to conduct a formal review of an existing rule. Upon
approval of that request by the administrative rules coordina-
tor, the division shall conduct aformal review of a specified
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rule to determine whether a new rule should be adopted or
whether the rule should be amended or repealed. The divi-
sion may refuse to conduct areview if it has conducted such a
review of the specified rule within five years prior to the fil-
ing of the written request.

4.17(2) Inconducting the formal review, the credit union
division shall prepare within a reasonable time a written re-
port summarizing its findings, its supporting reasons, and
any proposed course of action. The report shall comply with
lowa Code section 17A.7(2). A copy of the division's report
shall be sent to the administrative rules review committee
and the administrative rules coordinator. The report shall
also be available for public inspection at the division at the
address disclosed in 189—subrule 1.3(1).

These rules are intended to implement |owa Code section
17A 4.

ARC 2674B

ECONOMIC DEVELOPMENT, |OWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby gives Notice of Intended Action to amend Chapter
57, “Vaue-Added Agricultural Products and Processes Fi-
nancial Assistance Program (VAAPFAP),” lowa Adminis-
trative Code.

The proposed amendments incorporate legislative revi-
sions to the VAAPFAP Program in accordance with 2003
lowa Acts, House File 692, section 87.

Item 1 of the proposed amendments adds definitions of
“agricultural biomassindustry,” “agricultural biotechnology
industry,” “alternative energy industry,” “organic products,”
and “producer-owned, value-added business.”

Item 2 expands the number of program componentsto in-
clude agricultural business facilitiesin the biotechnology in-
dustry, agricultural biomass industry and aternative energy
industry, and facilities that add value to lowa agricultural
commodities through further processing and development of
organic products and emerging markets.

Item 3 removes the fixed calculation by which the amount
of an award is determined.

Item 4 includes a provision to notify the public that the De-
partment will consult with other state agencies regarding any
possible future environmental, health, or safety issues linked
to technology related to the biotechnology industry.

Item 5 proposes revisions to the evaluation and rating cri-
teria

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on August 27, 2003. Inter-
ested persons may submit written or oral comments by con-
tacting Paul Stueckradt, Program Manager, lowa Depart-
ment of Economic Development, 200 East Grand Avenue,
Des Moines, lowa 50309; tel ephone (515)242-4897; E-mail
address paul .stueckradt@ided.state.ia.us.

IAB 8/6/03

A public hearing to receive comments about the proposed
amendments will be held on August 27, 2003, at 1 p.m. &t the
above address in the second floor northwest conference
room.

These amendments are intended to implement lowa Code
section 15E.111 as amended by 2003 lowa Acts, House File
692, section 87.

The following amendments are proposed.

ITEM 1. Amend rule 261—57.2(15E) by adopting the
following new definitionsin alphabetical order:

“Agricultural biomass industry” means businesses that
utilize agricultural commodity crops, agricultural by-
products, or animal feedstock in the production of chemicals,
protein products, or other high-value products.

“Agricultura biotechnology industry” means businesses
that utilize scientifically enhanced plants or animals that can
be raised by producers and used in the production of high-
value products.

“Alternative energy industry” includes businesses in-
volved in the production of ethanol, including gasoline with a
mixture of 70 percent or more ethanol, biodiesel, biomass,
hydrogen, or in the production of wind energy.

“Organic products’ means lowa-grown or lowa-raised
agricultural products as defined by 21—Chapter 47, lowa
Organic Program.

“Producer-owned, valued-added business’ means a per-
son who holds an equity interest in the agricultural business
and is personaly involved in the production of crops or live-
stock on aregular, continuous, and substantial basis.

ITEM 2. Amend rule 261—57.4(15E) asfollows:

261—57.4(15E) Program components and eligibility re-
quirements.

: - There will be three six
components to the VAAPFAP program. For program com-
ponents described in subrules 57.4(1) through 57.4(4), the
department shall prefer producer-owned, value-added busi-
nesses, education of producers and management boards in
value-added businesses, and other activities that would sup-
port the infrastructure in the development of value-added
agriculture, and public and private joint ventures involving
an ingtitution of higher learning under the control of the state
board of regents or a private college or university to acquire
assets, research facilities, and leverage moneys in a manner
that meets the goals of the grow lowa values fund. The first

. component(s)

include the following:
57.4(2) (1) Innovative agricultura products and processes

component. An application based on this component shall be

considered if either of the following apply applies:
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a. Thebusiness will produce a product derived from an
agricultural commodity, if the product is not commonly pro-
duced in lowa from an agricultural commodity; or

b. The businesswill utilize a process to produce a prod-
uct derived from an agricultural commodity, if the processis
not commonly used in lowato produce the product.

¢.  For purposes of thissection subrule, aproduct is*“not
commonly produced” and a processis “not commonly used”
if the product or processis not usually, generally, or ordinari-
ly produced or processed in lowa.

57.4(3) (2) Renewable fuel component. Applications for
renewable fuel and ethanol production shall be considered by
the department for funding. Applications based on ethanol
fuel production must meet the following criteriato be consid-
ered for funding:

a. All fermentation, distillation, and dehydration of the
ethanol occurs at the proposed facility.

b. The ethanol produced at the proposed facility is at
least 190 proof and is denatured. However, if the facility
markets the ethanol for further refining, the facility must
demonstrate that the refiner produces at least 190 proof etha-
nol from the ethanol purchased from the facility.

57.4(3) Agricultural biotechnology, biomass and alterna-
tive energy component. Agricultural businessfacilitiesin the
agricultural biotechnology industry, agricultural biomass
industry, and alternative energy industry are eligible to sub-
mit applications.

57.4(4) Organic and emerging markets component. Fa-
cilities that add value to lowa agricultural commodities
through further processing and development of organic prod-
ucts and emerging markets are eligible for program assis-
tance.

57.4(4) (5) Project development assistance. The depart-
ment, at its discretion, may also provide funding for project
development related to proposed projects under this pro-
gram. Project development assistance could be for the pur-
pose of assisting in departmental evaluation of proposals,
or could be one of the proposed activitiesin afunding request
whose further project development could reasonably be
expected to lead to a VAAPFAP-€eligible commercial enter-
prise. Feasibility studies and basic research are not eligible
for assistance under this program.

57.4(5) (6) Project crestion assistance. This component is
for projects that eventually could be eligible for funding
within the other VAAPFAP components. Periodicaly, are-
quest for proposal (RFP) will be issued based on strategic ini-
tiatives developed by the department in consultation with
relevant agricultural groups and advisors. The RFP will de-
scribe the desired outcome of the proposed effort. The de-
sired outcome could be a new and innovative product, new
processing or marketing techniques, or new forms of busi-
ness operation or collaboration. These efforts could include:

a. Projectsthat can show need for specia financial assis-
tance to engage participation of expertise needed from
sources external to the business sponsor of the project.

b. Endeavors where there is a need for financial assis-
tance to plan and organize business consortia or joint ven-
tures among firms or to support costs of specia servicesto be
acquired from university or other sources.

c. Situations where there is a need to provide matching
funds to businesses to enter competition for federal research
and development grants.

ITEM 3. Amend rule 261—57.6(15E) as follows:
261—57.6(15E) Awards.

57.6(1) Form. Financia assistance awarded under this
program may be in the form of aloan, forgivable loan, de-
ferred loan, grant, ; Or acom-
bination thereof. The department shall not award more than
25 percent of the amount allocated to the value-added agri-
cultural products and processes financial assistance fund dur-
ing any state fiscal year to support asingle person. The de-
partment may finance any size of facility. However, the de-
partment shall may reserve up to 50 percent of the total
amount allocated to the fund; for purposes of assisting per-
sons requiring $100,000 $500,000 or lessin financial assis-
tance. The amount shall be reserved until the end of the third
quarter of the state fiscal year and may then become available
for other projects.

57.6(2) Amount.

a. Grants, forgivable loans, and loans shall be awarded
on the basis of the fellowing: of the impact of the project and
the degree to which the project meets the goals of the pro-
gram.

Total- Amount-of Award ~ Loan % E Granto 0
$0-t0-20,000 0% 100%
$20,001-t0-150,000 50% 50%
$150,001 to-250,000 60% 40%
$250,001-to-350,000 70% 30%
$350,001-to-450,000 80% 20%
$450.001 and-above 100% 0%

b. The department reserves the ri ght to prowdeahtgher

negotlate
the amount, term payback amount, and other conditions of an
award.

ITEM 4. Amend rule 261—57.8(15E) asfollows:

261—57.8(15E) Review process. Subject to availability of
funds, applications are reviewed and rated by IDED staff on
an ongoing basis. Applications will be reviewed by staff for
completeness and eligibility. If additional information isre-
quired, the applicant shall be provided with notice, in writing,
to submit additional information. If the applicant had pre-
viously consulted with the coordinator in completion of the
application, The the department may refer an application to
the coordinator for further feas b|||ty studiesif deemed neces-

dmagr—'weompteuenef—theappuea&len Notlceof such refer-
ra shall smultaneously be mailed to the gpplicant. The IDED
staff may refer viable applications for project devel opment
assistance. The applicant shall then have three weeks from
the date of the IDED letter to submit the requested informa-
tion. Applicationswill aso be reviewed by the agricultural
products advisory council on aregular basis. Recommenda-
tions from the IDED staff will be submitted to the director of
the department for final approval, denial or deferral. Appli-
cants shall be notified in writing within one week following
the department’s final action.

The department may consult with other state agenciesre-
garding any possible future environmental, health, or safety
ijswes linked to technology related to the biotechnology in-

ustry.
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The department reserves the right to informally consult
with external resources to assist in the evaluation of projects
or to contract with outside consultants for the same purpose
in an amount not to exceed $20,000 per project.

ITEM 5. Amend rule 261—57.10(15E) as follows:

261—57.10(15E) Evaluation and rating criteria. The
IDED staff shall evaluate and rank applications based on the
following criteria

57.10(1) For the innovative products and processes com-
ponent:

a Feasibility (0-25 points). The feasibility of the exist-
ing or proposed facility, process, or operation to remain avi-
able enterprise . Rating factors for this criterion
include, but are not limited to, the following: initial capital-
ization, project budget, financial projections, marketing
analysis, marketing plan, management team, and production
plan. Inorder to be digible for funding, proposals must score
at least 15 points on this rating factor.

tor.

b. Priority components (0-25 points). The degree to
which the proposed project meets one of the four primary
program components which include:

(1) Innovative agricultural products and processes.

(2) Renewable fuels.

(3) Agricultural biotechnology, agricultural biomass,
and alternative energy.

(4) Organic products and emerging markets.

In order to be eligible for funding, proposals must score at
least 15 points in the program component under which the
applicant is eligible.

c. Utilization (0-25 points). The degree to which the fa-
cility will add value to and increase the utilization of agricul-
tural commodities produced in this state (0-25-pts.). In order
to be eligible for funding, proposals must score at least 15
points on this rating factor.

d. Producer ownership (0-15 points). The level of pro-
ducer ownership will be given additional consideration.

d e. The extent to which the existing or proposed facility is
located in arural region of the state (0-10 pts: points).

ef. The proportion of local match to be contributed to the
project (0-5 pts: points).

f g. Thelevel of need of the region where the existing fa-
cility is or the proposed facility is to be located (0-5 pts:
points). More points are awarded to those projects which ex-
hibit greater need as measured by factors including, but not
limited to, the following: regional unemployment rate, pov-
erty level, or other measures of regional fiscal distress.

g h. The degree to which the facility produces a coproduct
which is marketed in the same locality asthe facility (0-5 pts:
points).

A minimum score of 65 points is needed for aproject to be
recommended for funding.

57.10(3) (2) For the project creation assistance compo-
nent:

a. Any personiseligible to apply except educational or
research ingtitutions. However, an educational and or re-
search institutions institution may be a partner to an eligible
applicant.

b. The evaluation process will focus on the application
of new technology and knowledge to agricultural processing
and will be based upon the degree to which:

(1) The resulting business has potential to increase the
utilization of agricultural commoditiesin lowa; and

(2) The resulting business increases value-added eco-
nomic activities (for example, facilities or employment)
within the state of lowa.

ARC 2675B

ECONOMIC DEVELOPMENT, |IOWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-five interested per sons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Devel opment
hereby gives Notice of Intended Action to amend Chapter 58,
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“New Jobs and Income Program,” lowa Administrative
Code.

The proposed amendments amend the definitions of
“community” and “full-time”; limit the amount of invest-
ment (or insurance premium) tax credit an eligible business
may receive to the amount that is stated in the agreement; ad-
dress how extension requests will be handled for the exemp-
tion from land ownership restrictions for nonresident aiens;
clarify when bonuses, commissions, and overtime pay may
be used in wage calculations; implement the new waiver pro-
visions; clarify when repayment of benefits would occur and
how the repayment would be cal culated; and address amend-
ments to approved projects.

Public comments concerning the proposed amendments
will be accepted until 4:30 p.m. on August 27, 2003. Inter-
ested persons may submit written or oral comments by con-
tacting Amy Johnson, Business Development Division, lowa
Department of Economic Development, 200 East Grand
Avenue, Des Moines, lowa 50309; telephone (515)242-
4735.

A public hearing to receive comments about the proposed
amendments will be held on August 27, 2003, from 2 to
3 p.m. at the above addressin the main conference room. In-
dividuals interested in providing comments at the hearing
should contact Amy Johnson by 4 p.m. on August 26, 2003,
to be placed on the hearing agenda.

These rules are intended to implement lowa Code chapter
15 as amended by 2003 lowa Acts, House Files 612, 677, and
681.

The following amendments are proposed.

ITEMm 1. Amend the definitions of “community” and
“fuII—ti me” in rule 261—58.2(15) as follows:

“Community” means a city, county, or an entity estab-
lished pursuant to Iowa Code chapter 28E thatis-acertified

“Full-time” or “full-time equivdmtjob” means the equiv-
alent of empl oyment of one person

1 For 8 hours per day for a 5-day, 40-h0ur workvveek for
52 weeks per year, including paid holidays, vacations, and
other paid |leave, or

2. Thenumber of hoursor days per week, including paid
holidays, vacations and other paid leave, currently estab-
lished by schedule, custom, or otherwise, as constituting a
week of full-time work for the kind of service an individual
performs for an employing unit.

ITEM 2. Amend paragraph 58.4(3)“a” asfollows:
a. Investment tax credit. An eligible businessmay claim
an investment tax credit as provided in lowa Code (2003)
section 15.333. A corporate income tax credit
may be claimed of up to a maximum of 10 percent of the new
investment which is directly related to new jobs created by
the location or expansion of the business. If the businessisa
partnership, subchapter S corporation, limited liability com-
pany, closed cooperative organized under lowa Code chap-
ter 501 and filing as a partnership for federal tax purposes,
or an estate or trust electing to have theincome taxed directly
to the individual, an individual may claim the tax credit
allowed. Any credit in excess of tax liability for the tax year
may be credited to the tax liability for the following seven
years or until depleted, whichever occurs first. Subject to
prior approval by the department in consultation with DRF,
an eligible business whose project primarily involves the

production of value-added agricultural products may elect to
apply for arefund for al or aportion of an unused tax credit.
For purposes of this subrule, an eligible business includes a
cooperative as described in Section 521 of the United States

I nternal Revenue Code whrehrsnot_requrredtomeamg\ua

manl%mvowestheproduetronotethanot The refund may
be used against atax liability imposed for individual income
tax, corporate incometax, or franchisetax. The ligible busi-
ness shall not claim an investment tax credit for capital ex-
penditures above the amount stated in the agreement de-
scribed in 261—58.11(15). An eligible business may instead,
prior to project completion, seek to amend the contract, al-
lowing the business to receive an investment tax credit for
additional capital expenditures.

ITEM 3. Amend paragraph 58.4(3)" b” asfollows:

b. Insurance premium tax credit. If the businessisanin-
surance company, the business may claim an insurance pre-
mium tax credit as provided in lowa Code section 15.333A.
An lowainsurance premium tax credit may be claimed of up
to amaximum of 10 percent of the new investment which is
directly related to new jobs created by the location or expan-
sion of the business. Any credit in excess of tax liability for
the tax year may be credited to the tax liability for the follow-
ing seven years or until depleted, whichever occursfirst. The
eligible business shall not claim an insurance premium tax
credit for capital expenditures above the amount stated in the
agreement described in 261—58.11(15). An eligible busi-
ness may instead, prior to project completion, seek to amend
the contract, allowing the business to receive an investment
tax credit for additional capital expenditures.

ITEM 4. Amend paragraph 58.4(3)" €’ asfollows:

e. Refunds. An digible businesswhose project primari-
ly involves the production of value-added agricultural prod-
ucts and whose application was approved by the department
on or after May 26, 2000, may elect to receive as arefund all
or aportion of an unused investment tax credit.

(1) The department will determine whether a business's
project primarily involves the production of value-added
agricultural products. Effective July 1, 2001, an eligible
business that electsto receive arefund shall apply to the de-
partment for atax credit certificate.

(2) The business shall apply for atax credit certificate us-
ing the form provided by the department. Requests for tax
credit certificates will be accepted between May 1 and May
15 of each fiscal year. Only those eligible businesses that
have completed projects before the May 1 filing date may ap-
ply for atax credit certificate. For a cooperative described in
Section 521 of the Unrted Stat& Internal Revenue Codethat

the department shall requr re the cooperatrve to submrt a I ist
of members whom the cooperative wishes to receive a tax
credit certificate for their prorated share of ownership. The
cooperative shall submit itslist in a computerized electronic
format that is compatible with the system used or designated
by the department. The computerized list shall, at a mini-
mum, include the name, address, social security number or
taxpayer identification number, business telephone number
and ownership percentage, carried out to six decimal places,
of each cooperative member eligible for atax credit certifi-
cate. The cooperative shall aso submit atotal dollar amount
of the unused investment tax credits for which the coopera-
tive's members are requesting atax credit certificate.

(3) The department will make public by June 1 of each
year the total number of requests for tax credit certificates
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and the total amount of requested tax credit certificates that
have been submltted By June 15-of eachyear-any-business

The department WI|| |ssue tax credlt ceruﬂcates W|th| are&
sonable period of time.

(4) The department shall not issue tax credit certificates
which total more than $4 million during afiscal year. If the
department receives applications for tax credit certificatesin
excess of $4 million, the applicants shall receive certificates
for aprorated amount. In such acase, the tax credit requested
by an eligible business will be prorated based upon the total
amount of requested tax credit certificates received during
thefiscal year. This proportion will be applied to the amount
requested by each dligible business to determine the amount
of the tax credit certificate that will be distributed to each
businessfor the fiscal year. For example, if an eligible busi-
ness submits a request in the amount of $1 million and the to-
tal amount of requested tax credit certificates equals $8 mil-
lion, the business will be issued atax credit certificatein the
amount of $500,000:

illi o
j% =50% x $1 million = $500,000

(5) Tax credit certificates shall not be valid until the tax
year following project completion. Thetax credit certificates
shall not be transferred except in the case of a cooperative as
described in Section 521 of the United States Internal Reve-

For such acooperatlve the
individual members of the cooperatlve areeligibleto receive
thetax credit certificates. Tax credit certificates shall be used
in tax years beginning on or after July 1, 2001. A business
shall not claim arefund of unused investment tax credit un-
less a tax credit certificate issued by the department is at-
tached to the taxpayer’s tax return for the tax year during
which the tax credit is claimed. Any unused investment tax
credit in excess of the amount of the tax credit certificate is-
sued by the department may be carried forward for up to
seven years after the qualifying asset is placed in service or
until depleted, whichever occursfirst.

(6) An eligible business may apply for tax credit certifi-
cates once each year for up to seven years after the qualifying
asset is placed in service or until the eligible business's un-
used investment tax credit is depleted, whichever occurs
first. For example, an eligible business which completes a
project in October 2001 and has an investment tax credit of
$1 million may apply for atax credit certificate in May 2002.
If, because of the proration of the $4 million of available re-
fundable credits for the fiscal year, the businessis awarded a
tax credit certificate in the amount of $300,000, the business
may claim the $300,000 refund and carry forward the unused
investment tax credit of $700,000 for up to seven years or un-
til the credit is depleted, whichever occursfirst.

ITEM 5. Amend paragraph 58.4(8)“a” asfollows:

a. Andligible business, if owned by nonresident aliens,
may acquire and own up to 1,000 acres of land in the eco-
nomic development area provided the digible businessis not
actively engaged in farming within the economic develop-
ment area. An €ligible, nonresident aien-owned business
may also lease up to an additiona 280 acres of land in the
economic development area. An eligible business owned by
nonresident aliens may be allowed, before an application is
submitted, to take out a purchase option on up to 1,000 acres
the business intends to acquire and may be allowed to take

out alease option on up to an additional 280 acres. The pur-
chase and |ease options may be no longer than six monthsin
duration, and the option acquired shall be contingent upon
department approval of the business's NJIP application. The
eligible business may receive one year or more one-year ex-
tensions of the five-year time limit for complying with re-
quirements for the development of agricultural land as stated
in lowa Code section 567.4. Requests for an extension must
be made in writing and received by the community and the
department 90 days prior to the expiration of the current time
limit. Each extension must be approved by the community
prior to approval by the department. An eligible business
may receive one five-year extension and one or more one-
year extensions. The community, in consultation with the de-
partment, will determine whether a five-year or one-year ex-
tension is granted. The eligible business, if owned by non-
resident aliens, must comply with al other provisions of
lowa Code chapter 567 which govern land ownership by
nonresident aliens, provided they do not conflict with lowa
Code section 15.331B.

ITEM 6. Amend rule 261—58.7(15) as follows:

261—58.7(15) Eligibility requirements. Retail business
shall not be digible to receive benefits under this program. To
be dligible for program participation a business shall meet all
of the threshold requirements of subrule 58.7(1) and at |east
three of the elementslisted in subrule 58.7(2). If an applica-
tion is submitted by a group of businesses, the group must
meet the $10-million capita investment requirement and the
job creation requirement of at least 75 full-time nonmanage-
ment production positions. Each business within the group
shall individually meet the other ligibility criteria.

ITEM 7. Amend paragraph 58.7(1)“ d” asfollows:

d. Thebusiness shal agreeto pay amedian wage for new
full-time hourly nonmanagement production jobs of at least
$11 per hour indexed to 1993 dollars based on the gross na-
tional product implicit price deflator published by the bureau
of economic analysis of the United States Department of
Commerce or 130 percent of the average wage in the county
in which the community islocated, whichever is higher. The
business shall compute its median wage for al new full-time
employees to include compensation in the form of hourly
wages; and salaries,-bonuses,-commissions-and-overtime
pay. Bonuses, commissions or overtime pay may also bein-
cluded in the calculation if the business has a history of pay-
ing bonuses, commissions or overtime pay and will provide a
guarantee that this type of additional compensation will con-
tinue while the business is participating in the program.

ITEM 8. Amend paragraph 58.7(1)" f” asfollows:

f.  The business shall agree to create at least 50, or the
group of businesses at least 75, full-time nonmanagement
production positions at afacility located in lowa or expanded
under the program for a specified period which will be nego-
tiated with the department and the community, but which
shall be aminimum of five years. The jobs must be created
within five years of the application approva date and the jobs
must be maintained for a period of at least five years from the
date the business first meetsits job creation obligation.

ITEM 9. Rescind subrule 58.7(4) and adopt in lieu there-
of the following new subrule:

58.7(4) Waiver of program qualification requirements. A
community may request awaiver of the requirement for the
number of jobs listed in paragraph 58.7(1)“f.” However, in
no event shall the minimum number of jobs created be fewer
than 15 full-time, nonmanagement production positions.
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a. The department may grant a waiver only when good
causeis shown.

(1) “Good cause shown” includes the following econom-
ic distress criteria

1. A county family poverty rate higher than the state av-
erage.

2. A county unemployment rate higher than the state av-
erage.

3. A unique opportunity to use existing unutilized facili-
tiesin the community.

4. A significant downsizing or closure by one of the
community’s major employers.

5. Animmediate threat posed to the community’s work-
force due to business downsizing or closure.

(2) “Good cause shown” may aso include a proposed
project by abusinessthat shall meet all of the following crite-
ria

1. Thebusinessisin one of the state's targeted industry
clusters: life sciences, information solutions, and advanced
manufacturing.

2. Thebusiness will make a higher than average capital
investment.

3. Thebusinesswill pay an average starting wage for all
the new jobs created as the result of the project that is signifi-
cantly higher than the wage requirement in paragraph
58.7(1)"“d.”

b. A request for awaiver shall be madein writing on the
form provided by the department. A request for a waiver
shall be submitted with the application to request program
benefits. The board will review the request for a waiver
when it reviews the application and may approve, deny, or
defer the request for awaiver. If the request for awaiver is
approved, the board may proceed with its final decision on
the application.

ITEM 10. Rescind rule 261—58.9(15) and adopt in lieu
thereof the following new rule:

261—58.9(15) Application. The department shall develop a
standardized application and make it available for use by a
business applying for benefits and assistance. The communi-
ty shall review the application to determine if the businessis
eligible for benefits and assistance. |f the community deter-
mines that the businessis eligible, it shall approve by resolu-
tion the start-up, location, or expansion of the businessfor the
purpose of receiving program benefits. The community shall
then submit the application for benefits and assistance to the
department.

ITEmM 11. Amend rule 261—58.14(15) as follows:

261—58.14(15) Repayment.

58.14(1) Failureto meet requirements. If the department,
in consultation with the community, determines that business
has failed in any year to meet any one of the requirements of
the new jobs and income Act, these rules, and the agreement,
the business or group of businesses is subject to repayment of
all or a portion of the amount of incentives received. H-a

Once it has been established, through the compliance
monitoring, audit or otherwise, that the business or group of
businessesis required to repay all or a portion of the incen-
tives received, DRF and the community, as appropriate, shall
collect the amount owed. The community or DRF may exer-
cise forbearance in connection with collection of the amounts

owed to the community or DRF and elect, in consultation
with the department, to grant the business or group of busi-
nesses a one-year period to meet its requirements under the
agreement.

58.14(2) Failureto-meetjob-creationrequirements. Cal-

culatlon of repayment due.

.t.lemeeeweeL If a bus ness do& not meet the capl ital mvect—
ment requirement, repayment shall be cal culated as follows:

(1) If the business has not met the minimum investment
requirement as stated in 58.7(1)" e, the business shall repay
all of theincentives and assistance that it has received.

(2) If the business has met 50 percent or less of the re-
quirement, the business shall repay the same percentage in
benefits as the percentage that the business failed to invest.

(3) If the business has met more than 50 percent but not
more than 75 percent of the requirement, the business shall
repay one-half of the percentage in benefits that the business
failed to invest.

(4) If the business has met more than 75 percent but not
more than 90 percent of the requirement, the business shall
repay one-quarter of the percentage in benefits that the busi-
ness failed to invest.

b. Job creation. If a business does not meet itsjob cre-
ation requirement or fails to maintain the required number of
jobs, repayment shall be calculated as follows:

(1) Fifty percent or less of job creation. If the business or
group of businesses has met 50 percent or less of the require-
ment, the business or group of businesses shall pay the same
percentage in benefits as that the business or group of busi-
nesses failed to create in jobs.

(2) Morethan 50 percent, lessthan 75 percent. If the busi-
ness or group of businesses has met more than 50 percent but
not more than 75 percent of the requirement, the business or
group of businesses shall pay one-half of the percentage in
benefits as that the business or group of businesses failed to
createin jobs.

(3) Morethan 75 percent, less than 90 percent. If the busi-
ness or group of businesses has met more than 75 percent but
not more than 90 percent of the requirement, the business or
group of businesses shall pay one-quarter of the percentage
in benefits as that the business or group of businesses failed
to createin jobs.

(4) If the business or group of businesses has not met the
minimum job creation requirement as stated in paragraph
58.7(1)" " or subrule 58.7(4), the business shall repay all of
the incentives and assistance that it has received.

c. Wages and benefits. If the business or group of busi-
nesses fails to meet the wage requirement of paragraph
58.7(1)“d” or the benefits requirement of paragraph
58.7(1)“ ¢ in any one year, the business or group of busi-
nesses must meet that requirement in the following year or
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forfeit the incentives for the year in which the business was
not in compliance.

d. Additional required elements. If the business or group
of businesses fails to meet the additional required elements of
subrule 58.7(2) in any one year, the business or group of busi-
nesses must meet that requirement in the following year or
forfeit the incentives for the year in which the business was
not in compliance.

ITEM 12. Adopt new rule 261—58.15(15) as follows:

261—58.15(15) Amendments. Any substantive change to
an approved project will be considered a contract amend-
ment. The amendment must be requested on the form pro-
vided by the department and approved by the community. No
amendment will be valid until approved by the department.

ITEM 13. Amend 261—Chapter 58, implementation
clause, asfollows:

These ruI es are intended to implement |owa Code chapter

333 as amended by

2003 lowa Acts,

House Files 612,' 677 and 681.

ARC 2676B

ECONOMIC DEVELOPMENT, |IOWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-five interested persons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby gives Notice of Intended Action to adopt Chapter 64,
“New Capital Investment Program,” lowa Administrative
Code.

The proposed new rules implement the New Capital In-
vestment Program (NCIP) as authorized by 2003 lowa Acts,
House File 677. The rules establish application procedures
and evaluation criteria, detail the tax benefits available to ap-
proved businesses, and establish the contractual and com-
pliance components of the program.

Public comments concerning the proposed new chapter
will be accepted until 4:30 p.m. on August 27, 2003. Inter-
ested persons may submit written or oral comments by con-
tacting Amy Johnson, Business Development Division, lowa
Department of Economic Development, 200 East Grand
Avenue, Des Moines, lowa 50309; telephone (515)242-
4735.

A public hearing to receive comments about the proposed
new chapter will be held on August 27, 2003, from 3to 4 p.m.
at the above addressin the main conference room. Individu-
als interested in providing comments at the hearing should

contact Amy Johnson by 4 p.m. on August 26, 2003, to be
placed on the hearing agenda.

These rules are intended to implement 2003 lowa Acts,
House File 677.

The following new chapter is proposed.

CHAPTER 64
NEW CAPITAL INVESTMENT PROGRAM

261—64.1(80GA,HF677) Purpose. The purpose of the new
capital investment program is to promote new economic de-
velopment through new capital investments that upgrade and
expand the capabilities of lowa businesses by allowing the
businesses to be more competitive in the world economy.

261—64.2(80GA ,HF677) Definitions.

“Act” means 2003 lowa Acts, House File 677.

“Average county wage” means the average wage the de-
partment calculates annually using the most current four
quarters of wage and employment information as provided in
the Quarterly Covered Wage and Employment Data report as
provided by the lowa workforce development department,
audit and analysis section. Agricultural/mining and govern-
mental employment categories are deleted in compiling the
wage information.

“Biotechnology-related processes’ means the use of cel-
lular and biomolecular processes to solve problems or make
products. Farming activities shall not be included for pur-
poses of this definition.

“Capital investment” means:

1. The costs of manufacturing machinery and equipment
and computers as defined in lowa Code section
427A.1()" ¢ d “j,” which are purchased for usein the op-

eration of the bus ness. The purchase price shall be depre-
ciated in accordance with generally accepted accounting
principles.

2. The cost of improvements made to real property that is
used in the operation of the business.

3. The purchase price of real property and any existing
buildings and structures located on the real property.

“Community” means a city, county, or other entity estab-
lished pursuant to chapter 28E.

“Department” means the lowa department of economic
development.

“Director” means the director of the lowa department of
economic development.

“Full-time” means the equivalent of employment of one
person:

1. For 8 hours per day for a5-day, 40-hour workweek for
52 weeks per year, including paid holidays, vacations, and
other paid leave, or

2. The number of hours or days per week, including paid
holidays, vacations and other paid leave, currently estab-
lished by schedule, custom, or otherwise, as constituting a
week of full-time work for the kind of service an individua
performs for an employing unit.

“Job creation goal” means the number of new high-quality
jobs that the business pledged to create in its application.

“Program” means the new capital investment program.

“Project” means the activity, or set of activities, proposed
in the application by the business, which will result in accom-
plishing the goals of the program and for which the business
reguests benefits. A project may include the start-up, loca-
tion or expansion of a business.

“Project completion” means the date of completion of all
improvements necessary for the start-up, location, or expan-
sion of the business within the community.
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“Project initiation” means any one of the following:

1. The start of construction of new or expanded build-
ings;

2. The start of rehabilitation of existing buildings;

3. The purchase or leasing of existing buildings; or

4. Theinstalation of new machinery and equipment or
new computers to be used in the operation of the business's
project.

The purchase of land or signing an option to purchase land
or earth moving or other site development activities not in-
volving actual building construction, expansion or rehabil-
itation shall not constitute project initiation.

“Retained jobs’ means the full-time jobs that are at risk of
being eliminated if the project does not proceed as planned.

“Tax credit certificate’” means a document issued by the
department to an approved business which indicates the
amount of unused investment tax credit the business may re-
ceive in the form of arefund.

“Value-added agricultural products’ means agricultural
products which, through a series of activities or processes,
can be sold at a higher price than the original purchase price.

261—64.3(80GA,HF677) Applying for benefits.

64.3(1) Eligibility requirements. To be eligible to receive
benefits under this program, a business shall meet all of the
following requirements:

a. Businessclosures. The business has not closed or re-
duced its operation in one area of the state and relocated sub-
stantially the same operation in the community. Thisrequire-
ment does not prohibit a business from expanding its opera-
tion in the community if existing operations of asimilar na-
ture in the state are not closed or substantially reduced.

b. Retail businesses. The businessisnot aretail business
or abusiness where entrance is limited by a cover charge or
membership requirement.

c. Capital investment. The business shall make a new
capital investment of at least $1 million within three years of
application approval.

d. Insurance benefits. The business shall provide com-
prehensive health benefits to all full-time employees. For
purposes of this paragraph, comprehensive health benefits
means a standard medical insurance plan provided by the
business and of which the business pays 80 percent of the
premiums for employee-only coverage and 50 percent of the
premiums for family coverage. The department shall deter-
mine what constitutes a standard medical plan. Additional
health benefits provided and paid for by the business may be
considered in situations in which the business is paying a
lesser percentage of the medical premiums. Additional
health benefits include, but are not limited to, dental insur-
ance, vision insurance and disability insurance.

e. Environmental or worker safety violations. The busi-
ness has not, within the five years prior to the application
date, violated state or federal environmental or worker safety
statutes, rules or regulations. If such violations have oc-
curred, the business must demonstrate that there were miti-
gating circumstances or that such violations did not seriously
affect public health or safety or the environment. The busi-
ness shall provide with the application an affidavit stating
that this requirement has been met.

f. Projectinitiation. A business shall not be eligible for
benefits under this program if the project for which it isre-
questing benefits has been initiated.

g. Violationsof law. If the department finds that a busi-
ness has arecord of violations of law over athree-year period
that tends to show a consistent pattern, the business shall not
be eligible for benefits under this program. Thetime period

that will be reviewed for violations of afederal or state envi-
ronmental statute, regulation, or rule is the previous five
years as required by lowa Code section 15A.1(3)“a.”

64.3(2) Application. The department shall develop a
standardized application and make it available to a business
applying for benefits. The application procedures are as fol-
lows:

a.  Applications may be submitted at any time.

b. The community in which the business's project will
be located shall review the application to determine whether
the businessis eligible for benefits. If the community deter-
mines that the businessis eligible, it shall approve by resolu-
tion the start-up, location, or expansion of the businessfor the
purpose of receiving program benefits. The community shall
then submit the application for benefits to the department.

c. Each application received from a community will be
reviewed by the department. The department may request
additional information from the business applying for bene-
fits or use other resources to obtain the needed information.

d. Department staff will rate applications according to
the criteriain subrule 64.3(3). Department staff will present
their recommendation and the application’s rating to the di-
rector. The director will make the final decision to approve,
defer, or deny the application.

e.  Written notification of the director’s decision will be
sent to the business within two weeks of the date on which the
decision was made.

64.3(3) Application rating system. Each application will
be reviewed and rated using the following criteria:

a. Community and state impacts. Factors to be consid-
ered include, but are not limited to, the following:

(1) Impact of the proposed project on the community and
the state.

(2) Local/regiona community funding match.

(3) Impact on in-state competitors.

Maximum — 20 points.

b. Impact on current and new jobs. Factorsto be consid-
ered include, but are not limited to, the following:

(1) Impact on the business's current employees, including
the potential for increased skills and wages, as aresult of this
project.

(2) Total number of jobsto be created as the result of the
project and the starting wages for these jobs.

(3) Number of high-quality jobs to be created. “High-
quality jobs’ means new full-time or new career-type posi-
tionsthat have a starting wage equal to or greater than the av-
erage county wage.

(4) Number of retained jobs.

(5) Other characteristics that contribute to the quality of
jobs, including but not limited to turnover rate, safe working
environment, and additional fringe benefits.

Maximum — 40 points.

c. Impact on the business. Factorsto be considered in-
clude, but are not limited to, the following:

(1) Impact that the investment will have on the ability of
the business to expand, upgrade, or modernize its capabili-
ties.

(2) The extent to which the new capital investment will
result in a more productive and competitive business enter-
prise and workforce.

(3) Potentia for future growth in the industry.

Maximum — 40 points.

The maximum total score possible is 100 points. Projects
that score less than 60 points will not be recommended for
approval to the director.
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64.3(4) Project period. An approved business must com-
pleteits project within three years of the application approval
date. If the project involves the creation of new high-quality
jabs, the approved business must, upon reaching itsjob cre-
ation goal, maintain those jobs for two additional years.

64.3(5) Negotiations. The department reserves the right
to enter into negotiations with a business regarding the
amount of benefits the business may be eligible to receive.
The department reserves the right to negotiate the amount of
all benefits except the refund of sales, services and use taxes
paid to contractors and subcontractors.

261—64.4(80GA ,HF677) Benefits. Thefollowing benefits
may be available to an approved business. The amount of the
benefits will be negotiated by the department with the ap-
proved business and reflected in the executed agreement.

64.4(1) Sdles, services, and use tax refund. Pursuant to
lowa Code section 15.331A, the approved business shall be
entitled to arefund of the sales and use taxes paid under lowa
Code chapters 422 and 423 for gas, electricity, water, or sew-
er utility services, goods, wares, or merchandise, or on ser-
vices rendered, furnished or performed to or for a contractor
or subcontractor and used in the fulfillment of awritten con-
tract relating to the construction or equipping of afacility be-
ing built, expanded, or rehabilitated as part of the project.
Taxes attributable to intangible property and furniture and
furnishings shall not be refunded.

To recelve arefund of sales, services and use taxes paid to
contractors or subcontractors, the approved business must,
within one year after project completion, make an applica-
tion to the lowa department of revenue.

64.4(2) Research activities credit. Pursuant to lowa Code
section 15.335, the approved business shall be entitled to a
research activities credit. This tax credit shall be allowed
against taxesimposed under lowa Code chapter 422, division
Il (persona) or division 111 (corporate). Thisincentiveisa
tax credit for increasing research activitiesin this state during
the period the business is participating in the program. This
credit may equal up to 6%z percent of the state’s apportioned
share of the qualifying expenditures for increasing research
activities. The state's apportioned share of the qualifying ex-
penditures for increasing research activitiesis a percent equal
to theratio of qualified research expendituresin this state to
total qualified research expenditures. Thiscredit isin addi-
tion to the credit authorized in lowa Code sections 422.10
and 422.33, subsection 5. If the business is a partnership,
S corporation, limited liability company, or an estate or trust
electing to have the income taxed directly to the individual,
an individua may claim the tax credit allowed. Any tax cred-
it in excess of the tax liability shall be refunded to the ap-
proved business with interest computed under lowa Code
section 422.25. Thistax credit may be used by another busi-
ness with which the approved businessis affiliated and with
which the approved business files state income tax returns on
a consolidated basis. In lieu of claiming a refund, the ap-
proved business may elect to have the overpayment credited
to itstax liability for the following year.

64.4(3) Investment tax credit or insurance premium tax
credit.

a. Investment tax credit. An approved business may
claim atax credit equal to a percentage of the new capital in-
vestment directly related to the approved project. The per-
centage shall be equal to the amount provided in paragraph
“c.” Any credit in excess of the tax liability for the tax year
may be credited to the tax liability for the following seven
years or until depleted, whichever occurs first.

The tax credit shall be allowed against taxes imposed un-
der lowa Code chapter 422, division Il (personal), division
I11 (corporate), or division V (franchise). Thistax credit may
be used by another business with which the approved busi-
nessis affiliated and with which the approved business files
state income tax returns on a consolidated basis. If the busi-
nessis apartnership, S corporation, limited liability compa-
ny, cooperative organized under lowa Code chapter 501 and
filing asapartnership for federal tax purposes, or an estate or
trust eecting to have theincome taxed directly to theindivid-
ual, an individual may claim the tax credit allowed. The
amount claimed by the individual shall be based upon the pro
rata share of the individual’s earnings from the partnership,
S corporation, limited liability company, cooperative orga-
nized under lowa Code chapter 501 and filing as a partner-
ship for federal tax purposes, or estate or trust.

The approved business may not claim an investment tax
credit for acapital investment above the amount stated in the
agreement described in subrule 64.5(1). An approved busi-
ness may instead, prior to project completion, seek to amend
the contract, allowing the business to receive an investment
tax credit for additional capital expenditures.

b. Insurance premium tax credits. An approved business
may claim atax credit equal to a percentage of the new in-
vestment directly related to the start-up, location, or expan-
sion of an approved business under the program. The per-
centage shall be equal to the amount provided in paragraph
“c.” Thetax credit shal be alowed against taxesimposed in
lowa Code chapter 432. Any credit in excess of thetax liabil-
ity for the tax year may be credited to the tax liability for the
following seven years or until depleted, whichever occurs
first. The approved business may not claim an insurance pre-
mium tax credit for a capital investment above the amount
stated in the agreement described in subrule 64.5(1). An ap-
proved business may instead, prior to project completion,
seek to amend the contract, allowing the business to receive
an insurance premium tax credit for additional capital expen-
ditures.

c. Tax credit percentage. The amount of tax credit
claimed under this subrule shall be determined as follows:

(1) If the department determines, based on the application
of the approved business, that high-quality jobs are not
created but economic activity within the state is advanced,
the approved business may claim atax credit of up to 1 per-
cent of the amount of new capital investment, as described in
the agreement.

(2) If the department determines, based on the application
of the approved business, that one to five high-quality jobs
are created, the approved business may claim atax credit of
up to 2 percent of the amount of new capital investment, as
described in the agreement.

(3) If the department determines, based on the application
of the approved business, that six to ten high-quality jobs are
created, the approved business may claim atax credit of up to
3 percent of the amount of new capital investment, as de-
scribed in the agreement.

(4) If the department determines, based on the application
of the approved business, that 11 to 15 high-quality jobs are
created, the approved business may claim atax credit of up to
4 percent of the amount of new capital investment, as de-
scribed in the agreement.

(5) If the department determines, based on the application
of the approved business, that 16 or more high-quality jobs
are created, the approved business may claim atax credit of
up to 5 percent of the amount of new capital investment, as
described in the agreement.
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64.4(4) Investment tax credit refunds. Subject to prior ap-
proval by the department, in consultation with the lowa de-
partment of revenue, an approved business whose project
primarily involves the production of value-added agricultur-
al products or uses biotechnology-related processes may
elect to apply for arefund of all or a portion of an unused tax
credit. For purposes of this subrule, an approved businessin-
cludes a cooperative described in Section 521 of the Internal
Revenue Code whose project primarily involves the produc-
tion of ethanol. The refund may be used against atax liability
imposed under lowa Code chapter 422, division Il (person-
al), division Il (corporate), and division V (franchise). To
apply to receive arefund of all or aportion of an unused in-
vestment tax credit, the following procedures apply:

a. Department approval required. The department will
determine whether an approved business's project primarily
involves the production of value-added agricultural products
or uses biotechnol ogy-related processes.

b. How to apply for tax credit certificate. The business
shall apply for atax credit certificate using the form provided
by the department. Requests for tax credit certificates will be
accepted between May 1 and May 15 of each fiscal year.
Only those approved businesses that have completed projects
before the May 1 filing date may apply for atax credit certifi-
cate. For acooperative described in Section 521 of the Inter-
nal Revenue Code, the department shall require the coopera
tive to submit alist of members whom the cooperative wishes
to receive atax credit certificate for their prorated share of
ownership. The cooperative shall submit itslist in acomput-
erized electronic format that is compatible with the system
used or designated by the department. The computerized list
shall, at aminimum, include the name, address, social securi-
ty number or taxpayer identification number, business tele-
phone number and ownership percentage, carried out to six
decimal places, of each cooperative member approved for a
tax credit certificate. The cooperative shall also submit ato-
tal dollar amount of the unused investment tax credit for
which the cooperative's members are requesting atax credit
certificate.

c. Application processing. The department will make
public by June 1 of each fiscal year the total number of re-
questsfor tax credit certificates and the total dollar amount of
requested tax credit certificates that have been submitted.
The department will issue tax credit certificates within area-
sonable period of time following the June 1 announcement.

d. Issuance of tax credit certificates. The department
shall not issue tax credit certificates to approved businesses
in the new capital investment program, the new jobsand in-
come program, and the enterprise zone program which total
more than $4 million during afiscal year. If the department
receives applications for tax credit certificatesin excess of $4
million, the applicants shall receive certificates for a prorated
amount. In such a case, the tax credit requested by an ap-
proved business will be prorated based upon the total dollar
amount of requested tax credit certificates received during
the fiscal year. This proportion will be applied to the amount
requested by each approved business to determine the
amount of the tax credit certificate that will be distributed to
each businessfor thefiscal year. For example, if an approved
business submits a request in the amount of $1 million and
the total amount of requested tax credit certificates equals $8
million, the business will be issued atax credit certificate in
the amount of $500,000.

% = 50% x $1 million = $500,000

e. When claimed. Tax credit certificates shall not be val-
id until the tax year following the date of project completion.
The tax credit certificates shall not be transferred except in
the case of a cooperative as described in Section 521 of the
Internal Revenue Code whose approved project primarily in-
volves the production of ethanol. For such cooperative, the
individual members of the cooperative are approved to re-
ceive the tax credit certificates. The approved business may
not claim atax credit refund unless atax credit certificateis-
sued by the department is attached to the taxpayer’s tax re-
turn for the tax year in which the tax credit refund is claimed.
Any unused investment tax credit in excess of the amount of
the tax credit certificate issued by the department may be car-
ried forward for up to seven years after the qualifying asset is
placed in service or until the tax credit is depleted, whichever
occursfirst.

f. Carryforward. An approved business may apply for a
tax credit certificate once each year for up to seven years after
the qualifying asset is placed in service or until the approved
business's unused investment tax credit is depleted, which-
ever occursfirst. For example, an approved business which
completes a project in October 2004 and has an investment
tax credit of $1 million may apply for atax credit certificate
in May 2005. If, because of the proration of the $4 million of
available refundable credits for the fiscal year, the businessis
awarded atax credit certificate in the amount of $300,000,
the business may claim the $300,000 refund and carry for-
ward the unused investment tax credit of $700,000 up to
seven years or until the credit is depleted, whichever occurs
first.

261—64.5(80GA,HF677) Agreement, compliance, and
repayment provisions.

64.5(1) Agreement. After the department negotiates the
amount of benefits that the approved business shall receive
and approves the application, the department shall enter into
an agreement with the approved business. This agreement
shall include, but is not limited to:

a. Provisions governing the requirements of the Act and
these rules which the approved business agreed to satisfy as
described in the approved application;

b. Reporting requirements such as an annual certifica-
tion by the approved businessthat it isin compliance with the
Act and these rules;

c. Theamount or level of tax benefits the approved busi-
ness shall receive as negotiated by the department; and

d. The method of determining the amount of benefits re-
ceived by the approved business, which will be repaid in the
event of the failure to maintain the requirements of the Act
and theserules.

In addition the agreement shall specify that an approved
business that fails to maintain the requirements of the Act and
these rules shall not receive benefits for each year during
which the businessis hot in compliance. The approved busi-
ness and the department must execute the agreement within
180 days from the application approval date. If the agree-
ment is not signed by that date, the department may rescind
the benefits awarded to the approved business unless the ap-
proved business has received prior written permission from
the department to exceed the time frame for an agreed-upon
time period.

64.5(2) Annual certification. An approved business shall
certify annually to the community and the department that
the business is in compliance with the Act, these rules, and
the agreement it has entered into with the department.

64.5(3) On-site monitoring. The approved business shall,
upon prior reasonable notice and at any time (during normal
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business hours), permit the department, its representatives or
the state auditor to examine, audit or copy any plans and
work details pertaining to the project; all of the approved
business's books, records, and accounts relating to the proj-
ect; and al other documentation or materials related to the
agreement.

64.5(4) Repayment of benefits. If the approved business
has received benefits and fails to meet and maintain any of
the requirements of the Act, these rules, or the agreement, the
business is subject to repayment of all or a portion of the
benefits that it has received. The repayment will be calcu-
lated asfollows:

a. Job creation. If the approved business does not meet
its job creation goal as defined in the agreement or fails to
maintain the required number of jobs, the business shall re-
pay a percentage of the tax credits claimed under subrules
64.4(2) and 64.4(3). The repayment percentage will be equal
to the percentage of jobs that the approved business failed to
create or maintain.

b. Wages and benefits. If the approved business failsto
comply with the wage or benefit requirements outlined in the
agreement, the business shall not receive the tax credits de-
scribed in subrules 64.4(2) and 64.4(3) for each year during
which the businessis not in compliance.

c. Capital investment. If the approved business does not
meet the capital investment requirement in the agreement, re-
payment of the tax credits claimed under subrules 64.4(2)
and 64.4(3) shall be calculated asfollows:

(1) If the business has not met the minimum investment
requirement of $1 million, the business shall repay al of the
benefitsthat it has received.

(2) If the business has met 50 percent or less of the
pledged capital investment, the business shall repay the same
percentage in benefits as the percentage that the business
failed to invest.

(3) If the business has met more than 50 percent but not
more than 75 percent of the pledged capital investment, the
business shall repay one-half of the percentage in benefits
that the business falled to invest.

(4) If the business has met more than 75 percent but not
more than 90 percent of the pledged capital investment, the
business shall repay one-quarter of the percentage in benefits
that the business failed to invest.

d. Selling, disposing, or razing of property. If, within
five years of purchase, the approved business sells, disposes
of, razes, or otherwise renders unusable al or a part of the
land, building, or other existing structures for which an in-
vestment tax credit or insurance premium tax credit was
claimed under subrule 64.4(3), the income tax liability of the
approved business for the year in which all or part of the
property is sold, disposed of, razed, or otherwise rendered
unusable shal beincreased by one of the following amounts:

(1) 100 percent of the tax credit claimed under subrule
64.4(3) if the property ceases to be approved for the tax credit
within one full year after being placed in service.

(2) 80 percent of the tax credit claimed under subrule
64.4(3) if the property ceases to be approved for the tax credit
within two full years after being placed in service.

(3) 60 percent of the tax credit claimed under subrule
64.4(3) if the property ceases to be approved for the tax credit
within three full years after being placed in service.

(4) 40 percent of the tax credit claimed under subrule
64.4(3) if the property ceases to be approved for the tax credit
within four full years after being placed in service.

(5) 20 percent of the tax credit claimed under subrule
64.4(3) if the property ceases to be approved for the tax credit
within five full years after being placed in service.

64.5(5) Layoffsor closures. If an approved business ex-
periences alayoff within the state or closes any of its facili-
tieswithin the state prior to receiving the benefits and assis-
tance, the department may reduce or eliminate all or a portion
of the benefits and assistance. If a business experiences a
layoff within the state or closes any of its facilities within the
state after receiving the benefits and assistance, the business
may be subject to repayment of all or aportion of the benefits
and assistance that it has received.

64.5(6) Extensions. If an approved businessfailsto meet
its requirements under the Act, these rules, or the agreement,
the department, in consultation with the community, may
elect to grant the business a one-year period to meet the re-
guirements. Only one 12-month extension will be granted to
the approved business. Extensions may be granted only
when one of the following conditions applies:

a. Thedelay in achievement of the job creation goal or
pledged capital investment was caused by events over which
the approved business had no control and could not have rea-
sonably predicted and there is a reasonable probability that
the originally proposed job creation goal or pledged capital
investment can be achieved; or

b. The project does not fit under paragraph “a’ and the
approved business has demonstrated to the department’s sat-
isfaction the existence of special circumstances.

261—64.6(80GA ,HF677) Amendments. Any substantive
change to an approved project will be considered a contract
amendment. The amendment must be requested in writing.
No amendment will be valid until approved by the depart-
ment.

261—64.7(80GA,HF677) Other benefits. An approved
business may receive other applicable federal, state, and local
incentives and tax creditsin addition to those provided in this
program. However, an approved business which participates
in this program shall not receive any funds, tax credits, or in-
centives from the new jobs and income program or the enter-
prise zone program.

These rules are intended to implement 2003 lowa Acts,
House File 677.

ARC 2669B

EDUCATIONAL EXAMINERS
BOARD[282]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby gives Notice of In-
tended Action to amend Chapter 14, “Issuance of Practition-
er's Licenses and Endorsements” lowa Administrative
Code.

These amendments set forth procedures to combine the
elementary and secondary principa endorsementsto allow a
person to obtain the endorsement authorizing the person to
serve as an el ementary or secondary principa without regard
to the grade level at which the person accrued teaching expe-
rience. The amendments also include competencies for the
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supervisor of special education to allow a PK-12 administra:
tor to serve also as a supervisor of special education. These
amendments, in part, are intended to implement 2003 lowa
Acts, House File 549, which amends lowa Code section
272.2.

The current subrule for an elementary principal endorse-
ment was used as a foundation for the amendments. There-
fore, the current subrule for a secondary principa endorse-
ment is proposed to be rescinded.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested party or persons may present their views
either orally or in writing at the public hearing that will be
held Tuesday, September 9, 2003, at 3 p.m. in Room 2 South,
Grimes State Office Building, East 14th and Grand Avenue,
Des Moines, lowa 50319.

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed amendments. Persons who wish
to make oral presentations at the public hearing may contact
the Executive Director, Board of Educational Examiners,
Grimes State Office Building, East 14th and Grand Avenue,
Des Moines, lowa 50319-0147, or at (515)281-5849, prior to
the date of the public hearing.

Any person who intends to attend the public hearing and
requires special accommodations for specific needs, such as
a sign language interpreter, should contact the office of the
Executive Director at (515)281-5849.

Any interested person may make written comments or
suggestions on the proposed amendments before 4 p.m. on
Friday, September 12, 2003. Written comments and sugges-
tions should be addressed to Dr. Anne E. Kruse, Executive
Director, Board of Educational Examiners, at the above ad-
dress, or sent by E-mail to anne.kruse@ed.state.ia.us, or by
fax to (515)281-7669.

These amendments are intended to implement lowa Code
chapter 272 as amended by 2003 lowa Acts, House File 549.

The following amendments are proposed.

ITEM 1. Amend subrule 14.142(1) asfollows:

14.142(2) - PK-12 principal and
PK-12 supervisor of special education.

a Authorization. The holder of this endorsement is au-
thorized to serve as aprincipal of programs serving children
from birth through grade six twelve, a supervisor to instruc-
tional special education programs with children from birth to
age 21, and a supervisor of support for special education
programs for children from birth to age 21 (and to a maxi-
mum allowable age in accordance with lowa Code section

b. Program requirements.

(1) Degree—master’s.

(2) Content: Completion of a sequence of courses and ex-
periences which may have been apart of, or in addition to, the
degree requirements.

1. Knowledge of early childhood, elementary, and early
adolescent, and secondary level administration, supervision,
and evauation.

2. Knowledge and skill related to early childhood, ele-
mentary, and early adolescent, and secondary level curricu-
lum development.

3. Knowledge of child growth and development from
birth through early adolescence and developmentally ap-
propriate strategies and practices of early childhood, elemen-
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tary, and early adolescence, to include an observation practi-
cum.

4. Knowledge of family support systems, factors which
place families at risk, child care issues, and home-school
community relationships and interactions designed to pro-
mote parent education, family involvement, and interagency
collaboration.

5. Knowledge of school law and legislative and public
pollcy |ssues affecting children and families.

1 GEvaIHatepappFeva.l Completlon of eval uator training

component.

7. Knowledge of current issuesin special education ad-
ministration.

8. Planned field experiences in elementary and secon-
dary school administration including special education ad-
ministration.

(3) Competencies: Completion of a sequence of courses
and experiences which may have been apart of, or in addition
to, the degree requirements. A school administrator is an ed-
ucational leader who promotes the success of all students by
accomplishing the following competencies.

1. Facilitates the development, articulation, imple-
mentation, and stewardship of a vision of learning that is
shared and supported by the school community.

2. Advocates, nurtures, and sustains a school culture and
instructional program conducive to student learning and staff
professional growth.

3. Ensures management of the organization, operations,
and resources for a safe, efficient, and effective learning en-
vironment.

4. Collaborates with families and community members,
responds to diverse community interests and needs, and mo-
bilizes community resources.

5. Actswithintegrity, fairness, and in an ethical manner.

6. Understands, responds to, and influences the larger
political, social, economic, legal, and cultural context.

c. Other.

(1) The applicant must have had three years of teaching
experience at the early childhood through grade six twelve
level.

(2) Graduates from ingtitutions in other states who are
seeking initial lowalicensure and the elementary-principal’s
PK-12 principal and PK-12 supervisor of special education
endorsement must meet the requirements for the standard li-
censein addition to the experience requirements.

ITEM 2. Rescind and reserve subrule 14.142(2).

ARC 2658B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at a regular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 217.6 and
2003 lowa Acts, House File 667, section 50, the Department
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of Human Services proposes to amend Chapter 53, “Rent
Subsidy Program,” appearing in the lowa Administrative
Code.

These amendments change the eligibility requirements
for the rent subsidy program, as mandated by 2003
lowa Acts, House File 667, section 50. Medicaid home- and
community-based waiver recipients who are paying more
than 30 percent of their income for rent and are not eligible
for other rental assistance programs may be eligible for assis-
tance under the rent subsidy program.

These amendments rescind rules requiring that consumers
be discharged from amedical institution immediately before
receiving waiver services or have reached age 18 during the
last year of their institutional stay as conditions of eligibility.
Under these amendments, only risk of placement in anursing
facility qualifies a needy waiver recipient for rent subsidy.

These amendments do not provide for waiversin specified
situations because the legidation does not provide for excep-
tions. Individuals may request a waiver of these require-
ments under the Department’s general rule on exceptions at
rule 441—1.8(17A,217).

These amendments are also Adopted and Filed Emergen-
cy and published herein as ARC 2654B. The purpose of this
Notice isto solicit comment on that submission, the subject
matter of which isincorporated by reference.

Any interested person may make written comments on the
proposed amendments on or before August 27, 2003. Com-
ments should be directed to the Office of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, 1305 East Walnut Street, Des Moines, lowa 50319-
0114. Comments may be sent by fax to (515)281-4980 or by
E-mail to policyanalysis@dhs.state.iaus.

These amendments are intended to implement 2003 lowa
Acts, House File 667, section 50.

ARC 2660B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at a regular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 234.6 and
235B.5(1), the Department of Human Services proposes to
amend Chapter 176, “Dependent Adult Abuse,” lowa Ad-
ministrative Code.

These amendments make changes to rules on the Depart-
ment’s response to a report of suspected dependent adult
abuse and on maintenance and confidentiality of abuse infor-
mation. The amendments are necessary to conform the rules
to statutory changes made by the Eightieth General Assem-
bly in 2003 lowa Acts, Senate File 416 and House File 558.

The amendments:

e Permit the Department to approve an agency and des-
ignate that agency to complete an assessment of necessary
services for a dependent adult who is suspected of being
abused and authorize an approved agency’s access to
founded abuse information. These changes will allow the
Department to approve the Elder Abuse Initiative to provide
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assessments and to communi cate more freely during a depen-
dent adult abuse evaluation. The Elder Abuse Initiative is
funded by the Senior Living Trust Fund through the Depart-
ment of Elder Affairs and the area agencies on aging.

¢ Remove the category referred to as“ undetermined re-
ports.” Previously, Department protective service staff could
find a dependent adult abuse report “undetermined” when
they could not determine that there was a preponderance of
evidence that the abuse was “founded” or “unfounded.” As
of July 1, al reports must be determined to be either
“founded” based on a preponderance of evidence or “un-
founded.”

¢ Require the Department to maintain “unfounded” re-
ports for one year instead of expunging them immediately.

e Allow the Department to inform a subject of a depen-
dent adult abuse report that a person islisted on the child or
dependent adult abuse registry or the sex offender registry as
having sexually abused someone, if it is determined disclo-
sureis necessary for the protection of the dependent adult.

e Expand access to dependent adult abuse information
for entities involved in investigation of dependent adult
abuse or care of adependent adult, including multidisciplina
ry teams and the long-term care resident advocate in the De-
partment of Elder Affairs.

These amendments do not provide for waiversin specified
situations because the Department does not have the author-
ity to waive statutory provisions.

These amendments are also Adopted and Filed Emergen-
cy and are published herein as ARC 2656B. The purpose of
this Noticeisto solicit comment on that submission, the sub-
ject matter of which isincorporated by reference.

Any interested person may make written comments on the
proposed amendments on or before August 27, 2003. Com-
ments should be directed to the Office of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, 1305 East Walnut Street, Des Moines, lowa 50319-
0114. Comments may be sent by fax to (515)281-4980 or by
E-mail to policyanalysis@dhs.state.ia.us.

These amendments are intended to implement lowa Code
chapter 235B as amended by 2003 lowa Acts, Senate File
416 and House File 558.

ARC 2659B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services proposes to amend Chapter
202, “Foster Care Services,” lowa Administrative Code.

This amendment conforms the rule on voluntary foster
care placements to statutory changes made by 2003 lowa
Acts, House File 667, section 37. That legislation extends
from 30 daysto 90 daysthe potential duration of afoster care
placement made on avoluntary basisfor achild under the age
of 18. (Longer placements must be authorized by juvenile
court action.) The amendment also makestechnical changes
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to update the form number of the Voluntary Placement
Agreement and the title of the Department empl oyee respon-
sible for approving the Voluntary Placement Agreement, for
clarity.

This amendment does not provide for waiversin specified
situations because the Department does not have the author-
ity to waive statutory provisions.

This amendment is also Adopted and Filed Emergency
and is published herein as ARC 2655B. The purpose of this
Noticeisto solicit comment on that submission, the subject
matter of which isincorporated by reference.

Any interested person may make written comments on the
proposed amendment on or before August 27, 2003. Com-
ments should be directed to the Office of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, 1305 East Walnut Street, Des Moines, lowa 50319-0114.
Comments may be sent by fax to (515)281-4980 or by E-mail
to policyanaysis@dhs.state.iaus.

This amendment isintended to implement lowa Code sec-
tion 234.35(1)“c” as amended by 2003 lowa Acts, House File
667, section 37.

ARC 2643B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to lowa Code sections 10A.104(5) and 135B.7,
the Department of Inspections and Appeals hereby gives No-
tice of Intended Action to amend Chapter 51, “Hospitals,”
lowa Administrative Code.

The proposed amendments clarify the Department’s ad-
ministrative rules by updating references to the Code of Fed-
eral Regulations (CFR) and the National Fire Protection As-
sociation’s (NFPA) Life Safety Code for hospitals. Addition-
ally, the proposed amendments bring the chapter into com-
pliance with the Governor’s Executive Order Number 8.

The Hospital Licensing Board reviewed and approved the
proposed amendments at its June 25, 2003, meeting. The
proposed amendments also were presented to the State Board
of Health for initial review at the Board's July 9, 2003, meet-
ing.

Item 1 of the proposed amendments updates the Depart-
ment’s administrative rules dealing with hospital laboratory
services, and Item 2 updates the rules dealing with Life Safe-
ty Code requirements for hospitals. It has been determined
that adoption of the proposed amendments will have no fi-
nancial impact on the Department or the regulated entities.

Any interested person may make written suggestions or
comments on the proposed amendments on or before August
26, 2003. Such written materials should be directed to the
Director, Department of Inspections and Appeals, Lucas
State Office Building, Des Moines, lowa 50319-0083; or
faxed to (515)242-6863. E-mail should be sent to david.
werning@dia.state.ia.us.
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These amendments are intended to implement owa Code
sections 10A.104(5) and 135B.7.
The following amendments are proposed.

ITEM 1. Amend subrule 51.18(3) asfollows:

51.18(3) The hospital must ensure that all laboratory ser-
vices provided to its patients are performed in a laboratory
certified in accordance with the Code of Federal Regulations
in 42 CFR; Part 493, October 1, 1997 2001.

ITEM 2. Amend subrule 51.52(3) asfollows:

51.52(3) Life Safety Code. Facilities and construction
shall be in accordance with National Fire Protection Associa-
tion (NFPA) Standard 99 (Standards for Health Care
Facilities-1999 edition), Standard 101 (Life Safety Code-
1985 2000 edition), and rules of local authorities. Facilities
and construction shall be approved by the state fire marshal
or local authority having jurisdiction.

ARC 2647B

PHARMACY EXAMINERS
BOARD[657]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code section 147.76, the
Board of Pharmacy Examiners hereby gives Notice of In-
tended Action to amend Chapter 3, “Pharmacy Technicians,”
lowa Administrative Code.

The amendment was approved at the June 24-25, 2003,
regular meeting of the Board of Pharmacy Examiners.

The proposed amendment clarifies the requirements for
maintaining confidentiality of patient information as those
requirements relate to pharmacy technicians.

Requests for waiver or variance of the provisions of this
rule will not be considered because these requirements are
not discretionary and are consistent with requirements under
the federal Health Insurance Portability and Accountability
Act of 1996 (HIPAA) privacy rules.

Any interested person may present written comments,
data, views, and arguments on the proposed amendment not
later than 4:30 p.m. on August 26, 2003. Such written mate-
rials should be sent to Terry Witkowski, Administrative As-
sistant, Board of Pharmacy Examiners, 400 S.W. Eighth
Street, Suite E, Des Maines, lowa 50309-4688, or by E-mail
to terry.witkowski @ibpe.state.ia.us.

This amendment isintended to implement lowa Code sec-
tion 155A.6.

The following amendment is proposed.

Amend subrule 3.28(2) asfollows:

3.28(2) Confidentiality. In the absence of expresswritten
consent authorization from the patient or written order or di-
rection of a court, except where the best interests of the pa-
tient require, a pharmacy technician shall not divulge or re-
veal to any person other than the patient or the patient’s au-
thorized representative, the prescriber or other licensed prac-
titioner then caring for the patient, alicensed pharmaci<t, or a
person duly authorized by law to receive such information,
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or as otherwise provided in rule 657—8.16(124,155A), any
of the following:

a. The contents of any prescription drug order or medi-
cation order or the therapeutic effect thereof or the nature of
professional pharmaceutical services rendered to a patient;

b. Any patient’s name, address, social security number,
or any information that could be used to identify the patient;

b c. The nature, extent, or degree of illness suffered by any
patient; or

¢ d. Any medical information furnished by the prescriber.

ARC 2646B

PHARMACY EXAMINERS
BOARD[657]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Pharmacy Examiners hereby gives Notice of In-
tended Action to amend Chapter 6, “ General Pharmacy Prac-
tice,” lowa Administrative Code.

The amendment was approved at the June 24-25, 2003,
regular meeting of the Board of Pharmacy Examiners.

The proposed amendment identifies specific requirements
for labeling of a prescription medication container when the
pharmacist dispenses a brand name drug product for a gener-
ic drug product ordered by the prescriber.

Reguestsfor waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Any interested person may present written comments,
data, views, and arguments on the proposed amendment not
later than 4:30 p.m. on August 26, 2003. Such written mate-
rials should be sent to Terry Witkowski, Administrative As-
sistant, Board of Pharmacy Examiners, 400 S.W. Eighth
Street, Suite E, Des Moines, |owa 50309-4688, or by E-mail
to terry.witkowski @ibpe.state.ia.us.

This amendment isintended to implement lowa Code sec-
tion 155A.28.

The following amendment is proposed.

Amend subrule 6.10(1), paragraph “g,” asfollows:

g. Unlessotherwise directed by the prescriber, the label
shall bear the name, strength, and quantity of the drug dis-
pensed.

(1) If apharmacist selects an equivalent drug product for
a brand name drug product prescribed by a practitioner, the
prescription container label shall identify the generic drug
and may identify the brand name drug for which the selection
is made. The dua identification allowed under this para-
graph subparagraph shall take the form of the following
statement on the drug container label: “(generic name) Ge-
neric for (brand name product)”;

(2) If apharmacist selects a brand name drug product for
a generic drug product prescribed by a practitioner, the pre-
scription container label shall identify the generic drug prod-
uct ordered by the prescriber and shall also identify the
brand name drug product dispensed. The dual identification
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directed under this subparagraph may take a form similar to
that directed in subparagraph (1) or may parenthetically
identify the brand name drug product;

ARC 2645B

PHARMACY EXAMINERS
BOARD[657]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 147.76
and 272C.3, the Board of Pharmacy Examiners hereby gives
Notice of Intended Action to amend Chapter 8, “Universal
Practice Standards,” lowa Administrative Code.

The amendments were approved at the June 24-25, 2003,
regular meeting of the Board of Pharmacy Examiners.

The proposed amendments change the terms “ consent” or
“release” to “authorization” in rules relating to the authoriza-
tion executed by the patient for release of confidential patient
information or for the delivery of patient medications to any-
one other than the patient or patient’s caregiver. New subrule
8.4(4) is added to require that a pharmacist wear a visible
identification badge that identifies the individual as a phar-
macist and includes at least the pharmacist’s first name, when
the pharmacist is on duty.

Requestsfor waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Any interested person may present written comments,
data, views, and arguments on the proposed amendments not
later than 4:30 p.m. on August 26, 2003. Such written mate-
rials should be sent to Terry Witkowski, Administrative As-
sistant, Board of Pharmacy Examiners, 400 S.W. Eighth
Street, Suite E, Des Moines, |owa 50309-4688, or by E-mail
to terry.witkowski @ibpe.state.ia.us.

These amendments are intended to implement lowa Code
sections 124.301, 147.72, 155A.13, and 155A.20.

The following amendments are proposed.

ITEM 1. Amend rule 657—8.4(155A) by adopting the
following new subrule 8.4(4):

8.4(4) ldentification badge. A pharmacist shall wear a
visible identification badge while on duty that clearly identi-
fies the person as a pharmacist and includes at least the
pharmacist’s first name.

I ITEM 2. Amend subrule 8.15(1), paragraph “d,” as fol-
ows:

d. At the patient’s or caregiver’s place of employment
only pursuant to the following requirements:

(1) The pharmacy shall obtain and maintain the written
consent authorization of the patient or patient’s caregiver for
receipt or delivery at the place of employment;

(2) The prescription shall be delivered directly to or re-
ceived directly from the patient, the caregiver, or an autho-
rized agent identified in the written consent authorization;
and
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(3) The pharmacy shall ensure the security of confidential
information as defined in subrule 8.16(1).

ITEM 3. Amend subrule 8.16(2), paragraph “a,”
lows:

a.Pursuant to the express written consent-or-release au-
thorization of the patient or the order or direction of a court.

ITEM 4. Amend subrule 8.16(3) by adopting the follow-
ing new paragraph “d”:

d. Disclosing information necessary for the processing
of claims for payment of health care operations or services.

as fol-

ARC 2644B

PHARMACY EXAMINERS
BOARD[657]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)"b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 147.76
and 124.301, the Board of Pharmacy Examiners hereby gives
Notice of Intended Action to amend Chapter 20, “Pharmacy
Compounding Practices,” lowa Administrative Code.

The amendment was approved at the June 24-25, 2003,
regular meeting of the Board of Pharmacy Examiners.

The proposed amendment adds new subrule 20.10(6),
which clearly identifies the information required to be in-
cluded on the prescription container label affixed to the dis-
pensing container of any compounded drug product dis-
pensed by apharmacy. The amendment aso renumbers cur-
rent subrules 20.10(6) and 20.10(7) as subrules 20.10(7) and
20.10(8), respectively.

Requests for waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Any interested person may present written comments,
data, views, and arguments on the proposed amendment not
later than 4:30 p.m. on August 26, 2003. Such written mate-
rials should be sent to Terry Witkowski, Administrative As-
sistant, Board of Pharmacy Examiners, 400 SW. Eighth
Street, Suite E, Des Moines, |owa 50309-4688, or by E-mail
to terry.witkowski @ibpe.state.ia.us.

This amendment isintended to implement |owa Code sec-
tions 126.10 and 155A.28.

The following amendment is proposed.

Amend rule 657—20.10(124,126,155A) by adding the
following new subrule 20.10(6) and renumbering existing
subrules 20.10(6) and 20.10(7) as 20.10(7) and 20.10(8):

20.10(6) Labd information required. The label affixed to
or on the dispensing container of any compounded drug
product dispensed by a pharmacy pursuant to a prescription
drug order, excluding a sterile product compounded pursuant
to 657—8.30(126,155A), shall bear the following:

a  Seria number (a unique identification number of the
prescription);

b. The name, telephone number, and address of the phar-
macy;
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c. Thename of the patient or, if such drug is prescribed
and compounded for an animal, the species of the animal and
the name of its owner;

d. The name of the prescribing practitioner;

e. The date the compounded drug product is dispensed,;

f.  Thedirections or instructions for use, including pre-
cautions to be observed;

g. The name and quantity or percentage of each bulk
drug substance contained in the compounded drug product;

h. Theinitials or other unique identification of the dis-
pensing pharmacist.

ARC 2672B

PROFESSIONAL LICENSURE
DIVISION[645]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Podiatry Examiners hereby gives Notice of In-
tended Action to amend Chapter 222, “ Continuing Education
for Podiatrists,” and Chapter 223, “Practice of Podiatry,”
lowa Administrative Code.

The proposed amendments rescind the current rule for uti-
lization and cost control review, which was a part of the ap-
proved agency plan for rulerevisions. Rules pertaining to the
utilization of conscious sedation on podiatric patients are
proposed to implement lowa Code chapter 149 as amended
by 2003 lowa Acts, House File 503.

Interested persons may present written comments on the
proposed amendments no later than August 26, 2003, ad-
dressed to EllaMae Baird, Professional Licensure Division,
Department of Public Health, Lucas State Office Building,
Des Moines, lowa 50319-0075, E-mail ebaird@idph.state.
iaus.

A public hearing will be held on August 26, 2003, from
9to 11 am. in the Fifth Floor Board Conference Room, Lu-
cas State Office Building, at which time persons may present
their views either orally or in writing. At the hearing, persons
will be asked to give their names and addresses for the record
and to confine their remarks to the subject of the proposed
amendments.

These amendments are intended to implement lowa Code
chapter 149 as amended by 2003 lowa Acts, House File 503,
and lowa Code section 272C.3.

The following amendments are proposed.

ITEm 1. Amend subrule 222.3(2) by relettering para-
graphs“b” to “f” as“c” to “g" and adopting the following
new paragraph “b”:

b. If the podiatrist utilizes conscious sedation, the podia-
trist shall obtain a minimum of six hours of continuing educa-
tion in the area of conscious sedation;

ITEM 2. Rescind rule 645—223.1(514F) and adopt the
following new rulein lieu thereof:

645—223.1(149) Definitions. For the purposes of these
rules, the following definitions shall apply:
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“Ambulatory surgical center” or “ASC” means an ambu-
latory surgical center that hasin effect an agreement with the
Centers for Medicare and Medicaid Services (CMS) of the
U.S. Department of Health and Human Services, in accor-
dance with 42 CFR Part 416.

“Conscious sedation” means a depressed level of con-
sciousness produced by the administration of pharmacologi-
cal substances that retains the patient’s ability to indepen-
dently and continuously maintain an airway and respond ap-
propriately to physical stimulation or verbal command.

ITEM 3. Renumber rules 645—223.2(139A) and 645—
223.3(149) as 645—223.3(139A) and 645—223.4(149)
and adopt the following new rule 645—223.2(149):

645—223.2(149) Requirements for administering con-
scious sedation.

223.2(1) A licensed podiatrist who holds a permanent li-
cense in good standing may use conscious sedation for po-
diatric patients on an outpatient basisin a hospital or ASC &f -
ter the podiatrist has submitted to the board office an attesta-
tion on aform approved by the board. That attestation shall
include the following:

a. Evidence of successful completion within the past
five years of aformal, four-week anesthesiology rotationin a
residency program approved by the Council on Podiatric
Medical Education (CPME), as verified by the signature of
the residency director on the attestation.

b. Current certification in Advanced Cardiac Life Sup-
port (ACLS).

c. Current certification in Pediatric Advanced Life Sup-
port (PALS) if the podiatrist utilizes conscious sedation for
children.

Prior to October 1, 2004, a podiatrist who meets al re-
quirements of this rule except for the requirement of para-
graph “& above may submit in lieu thereof documentation of
education and experience equivalent to that required in para-
graph “a” which shall be subject to board approval. The doc-
umentation shall be submitted on the attestation form ap-
proved by the board and shall include the signature of an ap-
propriate administrative authority, such as the chief of sur-
gery or the chief of anesthesiology, who shall verify the podi-
atrist’s competent utilization of conscious sedation.

223.2(2) A podiatrist who has an attestation on file and
continues to use conscious sedation shall meet the reguire-
ments of 645—Chapter 222 at the time of license renewal,
which include six hours of continuing education in the area of
conscious sedation. |n addition, the podiatrist shall maintain
current certification in ACLS and, if the podiatrist uses con-
scious sedation for children, current certification in PALS.

223.2(3) A podiatrist shall only utilize conscious sedation
in a hospital or ASC when the podiatrist has been granted
clinical privileges by the governing body of the hospital or
ASC in accordance with approved policies and procedures of
the hospital or ASC.

223.2(4) Itisaviolation of the standard of care for a podi-
atrist to use conscious sedation that resultsin ageneral anes-
thetic state.

223.2(5) Reporting of adverse occurrences related to con-
scious sedation. A licensed podiatrist who has an attestation
on file with the board must submit a report to the board with-
in 30 days of any mortality or other incident which resultsin
temporary or permanent physical or mental injury requiring
hospitalization of the patient during or as a result of con-
scious sedation. The report shall include the following:

a. Description of podiatric procedures;
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b. Description of preoperative physical condition of pa-
tient;

c. Listof drugs and dosage administered;

d. Description, in detal, of techniques utilized in
administering the drugs;

e. Description of adverse occurrence, including:

(1) Symptoms of any complications including, but not
limited to, onset and type of symptoms;

(2) Treatment instituted;

(3) Response of the patient to treatment; and

f. Description of the patient’s condition on termination
of any procedures undertaken.

223.2(6) Failureto report. Failureto comply with subrule
223.2(5) when the adverse occurrence is related to the use of
conscious sedation may result in the podiatrist’s loss of au-
thorization to administer conscious sedation or in other sanc-
tions provided by law.

223.2(7) Record keeping. The patient’s chart must in-
clude:

Preoperative and postoperative vital signs;

Drugs administered;

Dosage administered;

Anesthesiatime in minutes;

Monitors used;

Intermittent vital signs recorded during procedures
and until the patient isfully alert and oriented with stable vi-
tal signs; and

g. Name of the person to whom the patient was dis-
charged.

223.2(8) Failureto comply with these rulesis grounds for
discipline.

~Pap T

ARC 2683B

PUBLIC HEALTH
DEPARTMENT[641]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 136A.5
and 135.11, the Department of Public Health hereby gives
Notice of Intended Action to amend Chapter 4, “Birth De-
fects Ingtitute,” lowa Administrative Code.

These proposed amendments provide definitions for clari-
fication of the programs within the Birth Defects Ingtitute,
augment the newborn screening policy of the lowa Neonatal
Metabolic Screening Program, increase the newborn meta-
bolic screening fee, and provide for the surveillance of thein-
dividualsidentified by newborn metabolic screening and of
selected neuromuscular disorders.

Item 1 adds new definitions to Chapter 4.

Item 2 adds other amino acid, organic acid, and fatty ox-
idation disorders detectable by tandem mass spectrometry to
the newborn metabolic screening panel. Thisitem also adds
monitoring and tracking of individuals identified as having
genetic or metabolic diseases through the newborn metabolic
screening program.
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Item 3 provides consistency in terms used within Chapter
4.

Item 4 changes the newborn metabolic screening fee.

Item 5 adds statewide, active surveillance for selected
neuromuscular disorders to the description of the Neuromus-
cular and Other Related Genetic Disease Program.

Item 6 proposes new subrules for the surveillance of se-
lected neuromuscular disorders and central registry activi-
ties.

Any interested person may make written comments or
suggestions on the proposed amendments on or before Au-
gust 26, 2003. Such written comments should be directed to
Dawn Mouw, Program Planner, Birth Defects Ingtitute, De-
partment of Public Health, Lucas State Office Building, 321
E. 12th Street, Des Moines, lowa 50319. E-mail may be sent
to dawn.mouw@idph.state.ia.us.

A public hearing will be held over the lowa Communica
tions Network (ICN) on August 26, 2003, from 11 am. to 12
noon in the ICN Conference Room, Lucas State Office
Building, 321 E. 12th Street, Sixth Floor, Des Moines, lowa
50319. Additional ICN sites for the hearing are scheduled
for the following locations:

Kimberly Center
1002 W. Kimberly
Davenport, lowa 52806

Clear Creek-Amana High School
311 W. Marengo Road
Tiffin, lowa 52340

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the amendments. Any person who plansto at-
tend the public hearing and who may require special accom-
modations, such as those for hearing or mobility impair-
ments, should contact the Department and advise of specific
needs.

These amendments are intended to implement lowa Code
chapter 136A.

The following amendments are proposed.

ITEM 1. Amend rule 641—4.2(136A) by adding the fol-
lowing new definitions in alphabetical order.

“Birthing facility” means the facility in which a child was
born.

“Consulting physician” means a physician designated by
the birth defects ingtitute to interpret test results and provide
consultation to alicensed health care provider.

“County registrar” means the individual responsible for
registering and maintaining vital statistics records within a
county pursuant to lowa Code sections 144.9 and 331.611.

“Health care provider” means alicensed physician, nurse
practitioner, or physician assistant providing care to an indi-
vidual.

“Receiving facility” means the facility receiving an infant
from a birthing facility.

“Tandem mass spectrometry” means the use of tandem
mass spectrometer and associated software to test a newborn
screening sample.

“Transferring facility” means the birthing facility which
transfers the infant to a hospital.

ITEM 2. Amend subrule 4.3(1) asfollows:

4.3(1) Newborn screening policy.

a. t-shall-bethepolicy-of-the state-of lowa that-all All
newborns and infants born in the state of lowa shall be
screened for hypethyroidism; medium chain acyl Co-A dehy-
drogenase deficiency, phenylketonuria, and other amino
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acid, organic acid, and fatty oxidation disorders detect-
able by tandem mass spectrometry; hypothyroidism; galac-
tosemia; ; hemoglobmopathles, ; congenltal adrenal hyper-

p
and bioti nldase def|C| ency

b. Asnew disorders are recognized and new technolo-
gies and tests become available, the ingtitute shall follow pro-
tocols developed by the department in regard to the addition
of disorders to or deletion of disorders from the screening
panel. The state board of health shall provide final approval
for the addition of new disorders to the screening panel.

c. The institute may monitor individuals identified as
having a genetic or metabolic disease for the purpose of de-
termining whether early detection, treatment, and counseling
lead to the amelioration or avoidance of the adverse out-
comes of the disease. Birthing facilities and health care pro-
viders shall provide patient data and records to the institute
upon request to facilitate the monitoring. Any identifying in-
formation provided to the institute shall remain confidential
pursuant to lowa Code section 22.7(2).

ITEM 3. Amend subrule 4.3(7), paragraph “c,” subpara-
graph (3), asfollows:

(3) Before research can commence, proposals shall be ap-
proved by the
teesresearcher’sinstitutional review board, the birth defects
advisory committee, and the department.

ITEM 4. Amend subrule 4.3(8), paragraph “b,” as fol-
lows:

b. The department shall annually review and determine
thefeeto be charged for al activities associated with this pro-
gram. Thereview and fee determination shall be completed
at least one month prior to the beginning of the fisca year.
The newborn metabolic screening fee shall be $46 $56 begin-
ning July August 1, 2002 2003.

ITEm 5. Amend rule 641—4.6(136A), introductory
paragraph, as follows:
641—4.6(136A) Neuromuscular and other related genet-
ic disease program (NMP). This program provides compre-
hensive services statewide for individuals and families with
neuromuscular disorders through outreach clinics and state-
wide, active surveillance for selected neuromuscular disor-
ders.

I ITEM 6. Add new subrules 4.6(4) through 4.6(6) as fol-
ows:

4.6(4) Surveillance for selected neuromuscular disorders.
The central registry for selected neuromuscular disorders
may conduct active, statewide surveillance. The surveillance
isto determine the occurrence and trends of the selected neu-
romuscular disorders, to conduct thorough and compl ete epi-
demiological surveysthrough long-term follow-up and to as-
sist in the planning and provision of servicesto children with
selected neuromuscular disorders.

4.6(5) Definition. Neuromuscular disordersinclude diag-
nosis involving the muscle, nerve, or the neuromuscular
junction. These disorders may be diagnosed at any age of
life, and annual follow-up of patientsis required until death.
Selected neuromuscular disorders include Duchenne and
Becker Muscular Dystrophies.

4.6(6) Central registry activities.

a. The ingtitute shall establish an agreement with the
central registry to conduct statewide, active surveillance of
selected neuromuscular disorders.

b. The centra registry shall use the muscular dystrophy
coding scheme defined by the Centers for Disease Control
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and Prevention (CDC) of the United States Public Health
Service.

C. Thecentra registry staff shall review hospital records,
clinical charts, physician’s records, vital records and prenatal
records pursuant to 641—1.3(139A) and any other informa-
tion that the central registry deems necessary and appropriate
for muscular dystrophy surveillance.

ARC 2684B

PUBLIC HEALTH
DEPARTMENT[641]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at a regular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 139A.8(8),
the Department of Public Health hereby gives Notice of In-
tended Action to amend Chapter 7, “Immunization of Per-
sons Attending Elementary or Secondary Schools or Li-
censed Child Care Centers,” lowa Administrative Code.

The rules in Chapter 7 describe immunization require-
ments for attendance at elementary or secondary schools or
licensed child care centers. These amendments define who
can sign the medical exemption form; reword the religious
exemption section; define avalid certificate; define the use of
the immunization registry; and define the release of immu-
nization information. The amendments also provide some
genera cleanup of the chapter, including definitions and
cross referencesto the lowa Code.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Au-
gust 26, 2003. Such written materials should be directed to
the Bureau of Disease Prevention and Immunization, Lucas
State Office Building, 321 E. 12th Street, Des Moines, lowa
50319-0075; fax (800)831-6292. Persons who wish to con-
vey their views orally should contact the Bureau of Disease
Prevention and Immunization at (515)281-4917.

Also, there will be a public hearing on August 26, 2003,
from 8:30 to 10:30 am. in Conference Room 518 on the fifth
floor of the Lucas State Office Building, at which time per-
sons may present their views either orally or in writing. At
the hearing, persons will be asked to give their names and ad-
dressesfor the record and to confine their remarks to the sub-
ject of the amendments.

Any persons who intend to attend the public hearing and
have specia requirements, such as those relating to hearing
or mobility impairments, should contact the Bureau of Dis-
ease Prevention and Immunization and advise of specific
needs.

These amendments are intended to implement lowa Code
sections 139A.8 and 22.7(2).

The following amendments are proposed.

ITEM 1. Amend rules 641—7.1(139) through 641—
7.10(139), parenthetical implementations, as follows:

(139 139A)
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ITEM 2. Amend rules 641—7.1(139A) through 641—
7.10(139A) by striking the implementation sentence at the
end of each rule.

ITEM 3. Amend rule 641—7.1(139A) asfollows:

Rescind the definition of “doctor.”

Adopt the following new definitions in alphabetical order:

“Department” means the lowa department of public
health.

“Enrolled user” means a user of the registry who has com-
pleted an enrollment form that specifies the conditions under
which the registry can be accessed and who has been issued
an identification code and password by the department.

“Immunization registry” or “registry” means the database
and file server maintained by the department as well as the
software application that allows enrolled users to exchange
immunization records.

“Nurse practitioner” means a person licensed to practice
as aregistered nurse pursuant to lowa Code chapter 152 and
certified by a professional certifying body approved by the
board of nursing.

“Physician” means a person licensed to practice medicine
and surgery or osteopathic medicine and surgery pursuant to
lowa Code chapter 148, 150, or 150A.

“Physician assistant” means a person licensed to practice
as a physician assistant pursuant to lowa Code chapter 148C.

“Public health nurse” means a nurse who provides immu-
nization services under the direction of a local board of
health.

ITEM 4. Amend subrules 7.3(1) and 7.3(2) asfollows:

7.3(1) A medical exemption may be granted to an appli-
cant when, in the-doctor’s opinion of a physician, nurse prac-
titioner, or physician assistant, the required immunizations
would be injurious to the health and well-being of the appli-
cant or any member of the applicant’s family or household.
A medical exemption may apply to all the required immu-
nizations. A waiver to a specific vaccine due to an age re-
striction or medical contraindication shall be indicated on the
certificate of immunization. A certificate of immunization
exemption for medical reasonsis valid only when signed by a
doctor physician, nurse practitioner, or physician assistant.
If, in the opinion of the doctor physician, nurse practitioner,
or physician assistant issuing the medical exemption, the ex-
emption should be terminated or reviewed at afuture date, an
expiration date shall be recorded on the certificate of immu-
nization exemption.
7.3(2) A religious exemption may be granted to an appli-

muni zation conflicts with a genuine and sincere religious be-
lief. A certificate of immunization exemption for religious

reasons shall i '_

ive. be signed by the ap-
plicant or, if the applicant is a minor, by the parent or guard-
ian or legally authorized representative, and shall attest that
immunization conflicts with a genuine and sincere religious
belief and that the belief is in fact religious, and not based
merely on philosophical, scientific, moral, personal, or medi-
cal opposition to immunizations. The certificate of immu-
nization exemption for religious reasons is valid only when
notarized. Religious exemptions shall become null and void
during times of emergency as determined by the state board
of health and declared by the director of public health.

ITEM 5. Amend subrule 7.4(6) asfollows:
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7.4(6) 4 years of age and older: Applicants enrolled or at-
tempting to enrall in a public or nonpublic elementary or sec-
ondary school shall have received the following:

a. At least three doses of combined diphtheria, tetanus,
and pertussisvaccine. At least one dose of combined vaccine
shall have been rece1ved after the appl |cant sfourth bi rthday

Appll—
cants seven years of age and older are exempt from receiving
further doses of pertussis vaccine; therefore, adult tetanus
and diphtheria should be used. For children younger than
seven years of age, pediatric diphtheria and tetanus vaccine
should be substituted when the pertussis vaccine is contrain-
dicated for the child; and

b. Atleast three doses of trivalent polio vaccine. At least
one dose of trivalent polio vaccine shall have been received
after the applicant’s fourth birthday: ; and

c. At least one dose of rubeola (measles) and rubella
containing vaccine or demonstrate a positive antibody test if
the applicant enrolled prior to July 3, 1991. This dose shall
have been received on-or after the applicant was at least 12
months of age. Applicants enrolled or attempting to enroll
for the first time on or after July 3, 1991, shall have received
at least two doses of rubeola (measles) and rubella containing
vaccinei or demonstrate a positive
antibody test. The first dose shall have been received en-or
after the applicant was at least 12 months of age. The second
dose shall have been received no less than 30 days after the
first dose: ; and

d. At least three doses of hepatitis B vaccineif the appli-
cant was born on or after July 1, 1994, prior to the applicant’s
enrollment in schoal- ; and

[EDITOR'S NOTE: New paragraph “€’ was Adopted and
Filed Emergency herein. See ARC 2652B.]

ITEM 6. Amend rule 641—7.5(139A) asfollows:

641—7.5(139A) Proof of immunization.

7.5(1) Applicants, or their parents or guardians, shall sub-
mit a valid lowa department of public health certificate of
immunization to the admitting official of the school or li-
censed child care center in which the applicant wishes to
enroll. To be valid, the certificate shall be the certificate
of immunization issued and provided by the department, a
computer-generated copy from the immunization registry, or
a certificate of immunization which has been approved in
writing by the department and shall be signed by a doctor;
physician, er aphysician’s physician assistant, or aregistered
nurse in an attending doctor’s physician’s office, or anurse
practitioner, or a county public health nurse, or a school
nurse, or an official of alocal health department. The judg-
ment of the adequacy of the applicant’simmunization history
should be based on records kept by the person signing the
certificate of immunization or personal knowledge of the ap-
plicant’s immunization history, or comparable immunization
records from another person or agency, or an international
certificate of vaccination, or the applicant’s personal health
records. |If personal health records are used to make the
judgment, the records shall provide the types of immuniza-
tions received, and the dates, and the sources of the immu-
nizations. Persons validating the certificates of immuniza-
tion are not held responsible for the accuracy of the informa-
tion used to validate the certificates of immunization if the
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information is from sources other than their own records or
personal knowledge.

7.5(2) Personswishing to enroll who do not have avalid
lowa department of public health certificate of immunization
available to submit to the admitting official shall be referred
to adector; physician, or aphysician’s physician assistant, or
aregistered nurse in an attending doctor’s physician's office,
or anurse practitioner, or a county public health nurse, or a
school nurse, or an officia of aloca health department to ob-
tain avalid certificate.

ITEM 7. Amend subrule 7.6(1) asfollows:

7.6(1) Applicants who have begun but not completed the
required immunizations may be granted provisional enroll-
ment. To qualify for provisional enrollment, applicants shall
have received at least one dose of each of the required vac-
cines or be a transfer student from another school system.
Applicants shall submit a valid lowa department of public
health provisional certificate of immunization to the admit-
ting official of the school or licensed child care center in
which the applicant wishes to be provisionally enrolled. To
be valid, the certificate shall be signed by a doetor; physi-
cian, or a physician’s physician assistant, or a
nurse in an attending doctor’s physician’s offlce or anurse
practitioner, or a county public health nurse, or a school
nurse, or an official of alocal health department. Persons
validating the provisional certificates of immunization are
not held responsible for the accuracy of the information used
to validate the provisional certificate of immunization if the
information is from sources other than their own records or
personal knowledge.

a Any person wishing to be provisionaly enrolled who
does not have avalid lowa department of public health provi-
sional certificate of immunization to submit to the admitting
official shall be referred to a decter; physician, o a physi-
cian’s physician assistant, or aregistered nurse in an attend-
ing doctor’s physician’s office, er a nurse practitioner, or a
county public health nurse, or aschool nurse, or an official of
alocal health department to obtain avalid certificate.

b. Reserved.

ITEm 8. Amend subrule 7.7(2) and rule 641—
7.9(139A) by inserting the words “lowa Code section
139A.8" in lieu of the words “lowa Code section 139.9”.

ITEM 9. Rescind rule 641—7.10(139A) and adopt the
following new rulein lieu thereof:

641—7.10(22) lowa'simmunization registry.

7.10(1) lowa's immunization registry. The department
shall maintain a statewide immunization registry. Enrolled
users are responsible for purchasing and maintaining all
computer hardware related to use of the registry and for pro-
viding an Internet connection to transfer information be-
tween the user’s computer and the registry.

7.10(2) Purpose and permitted uses of registry. Theregis-
try shall consist of immunization information, including
identifying and demographic data, to allow enrolled usersto
maintain and access a database of immunization histories for
purposes of ensuring that patients are fully immunized. En-
rolled users shall not use information obtained from the reg-
istry to market services to patients or nonpatients, to assist in
bill collection services, or to locate or identify patients or
nonpatients for any purpose other than those expressly pro-
vided inthisrule.

7.10(3) Release of information to the registry. Enrolled
users may provide immunization information including
identifying and demographic data to the registry. Informa-
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tion provided may include, but is not limited to, the follow-
ing:

Name of patient;

Gender of patient;

Date of hirth;

Race;

Ethnicity;

Birth state and birth country;
Address;

Parents’ names,

Mother’'s maiden name;

Type of vaccination administered;
Dose or series number of vaccine;

. Date vaccination was administered;

m. Lot number;

n. Contraindications, precautions;

0. Provider name, license, and business address; and

p. Patient history, including previously unreported
doses.

7.10(4) Confidentiality of registry information. Immu-
nization information, including identifying and demographic
data maintained on the registry, is confidential and may not
be disclosed except under the following limited circum-
stances:

a  Thedepartment may release information from the reg-
istry to the following:

(1) The person immunized or the parent or legal guardian
of the person immunized,

(2) Enrolled users of the registry who have completed an
enrollment form that specifies the conditions under which the
registry can be accessed and who have been issued an identi-
fication code and password by the department;

(3) Personsor entities requesting immunization datain an
aggregate form that does not identify an individual either di-
rectly or indirectly.

b. Enrolled users shall not release immunization data ob-
tained from the registry except to the person immunized, the
parent or legal guardian of the person immunized, health rec-
ords staff of licensed child care centers and schools, medical
or health care providers providing continuity of care, and
other enrolled users of the registry.

ITEM 10. Adopt new rule 641—7.11(22) asfollows:

641—7.11(22) Release of immunization infor mation.

7.11(1) Between a physician, a physician assistant, a
nurse in an attending physician’s office, a nurse practitioner,
or acounty public health nurse and the elementary or secon-
dary school or licensed child care center that the child at-
tends. A physician, a physician assistant, a nurse in an at-
tending physician’s office, a nurse practitioner, or a county
public health nurse may disclose a student’s immunization
information, including the student’s name, date of birth, and
demographic information, the day, month, year and name of
vaccine administered, and clinic source and location, to an
elementary or secondary school or alicensed child care cen-
ter upon written or verbal request from the elementary or sec-
ondary school or licensed child care center. Written or verbal
permission from a student or parent is not required to release
thisinformation to an elementary or secondary school or li-
censed child care center.

7.11(2) Among physicians, physician assistants, hursesin
an attending physician’s office, nurse practitioners, and
county public health nurses. Immunization information, in-
cluding the student’s name, date of birth, and demographic
information, the day, month, year and name of vaccine
administered, and clinic source and location, may be pro-
vided by one physician, physician assistant, nurse in an at-
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tending physician’s office, nurse practitioner, or county pub-
lic health nurse to another health care provider without writ-
ten or verbal permission from the student or the parent.

ITEM 11. Amend 641—Chapter 7 by adopting a new
implementation sentence at the end of the chapter as fol-
lows:

These rules are intended to implement lowa Code sections
139A.8 and 22.7(2).

ARC 2653B

PUBLIC HEALTH
DEPARTMENT[641]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 139A.8(8),
the Department of Public Health hereby gives Notice of In-
tended Action to amend Chapter 7, “Immunization of Per-
sons Attending Elementary or Secondary Schools or Li-
censed Child Care Centers,” lowa Administrative Code.

The rules in Chapter 7 describe immunization require-
ments for attendance at elementary or secondary schools or
licensed child care centers. The lowa General Assembly
passed 2003 lowa Acts, House File 641, which adds the vari-
cellavaccine to the list of immunizations required for enroll-
eesin child care centers and public or nonpublic elementary
or secondary schools. These amendments provide informa-
tion about the dose and timing of this vaccine. Child care
centers and schools are expected to comply with this require-
ment as soon as possible. Complete compliance is expected
by January 1, 2004.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Au-
gust 26, 2003. Such written materials should be directed to
the Bureau of Disease Prevention and Immunization, Lucas
State Office Building, 321 E. 12th Street, Des Maines, lowa
50319-0075; fax (800)831-6292. Persons who wish to con-
vey their views orally should contact the Bureau of Disease
Prevention and Immunization at (515)281-4917.

Also, there will be a public hearing on August 26, 2003,
from 8:30 to 10:30 am. in Conference Room 518 on the fifth
floor of the Lucas State Office Building, at which time per-
sons may present their views either orally or in writing. At
the hearing, personswill be asked to give their names and ad-
dressesfor the record and to confine their remarks to the sub-
ject of the amendments.

Any persons who intend to attend the public hearing and
have special reguirements, such as those relating to hearing
or mobility impairments, should contact the Bureau of Dis-
ease Prevention and Immunization and advise of specific
needs.

These amendments were also Adopted and Filed Emer-
gency and are published herein as ARC 2652B. The content
of that submission isincorporated by reference.

These amendments are intended to implement lowa Code
section 139A.8 as amended by 2003 lowa Acts, House File
641.
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REAL ESTATE COMMISSION[193E] TRANSPORTATION
Notice of Intended Action DEPARTM ENT[761]

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code sections 543B.18
and 543B.27, the Real Estate Commission hereby proposes
to amend Chapter 9, “Fees,” lowa Administrative Code.

The proposed amendment is intended to reduce license
fees. 2003 lowa Acts, House File 655, eliminated the Real
Estate Commission Fund, which will result in overfunding.

A public hearing will be held on August 26, 2003, at
10 am. in the Second Floor Professional Licensing Confer-
ence Room, 1920 SE Hulsizer, Ankeny, lowa, at which time
persons may present their views on the proposed amendment
either oraly or in writing. At the hearing, persons who wish
to speak will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
proposed amendment.

Consideration will be given to all written suggestions or
comments received by the end of the business day on August
26, 2003. Comments should be addressed to Roger Hansen,
Executive Officer, lowa Real Estate Commission, 1920 SE
Hulsizer, Ankeny, lowa 50021, or faxed to (515)281-7411.
E-mail may be sent to Roger.Hansen@comm?7.state.ia.us.

This amendment isintended to implement |owa Code sec-
tion 543B.27.

The following amendment is proposed.

Amend rule 193E—9.1(543B) asfollows:

193E—9.1(543B) Fees.
9.1(1) Original license or renewal.

Broker license $170 120
Additional officer or partner license $ 50 30
Firm license $170 120
Branch office license $ 50 30
Trade name license $ 50 30

Salesperson license $125 75

9.1(2) Feefor renewal of broker and salesperson license
licenses between January 1 and January 30 following expira
tion of license is the regular renewal fee plus $25 reinstate-
ment fee.

Broker license $195 145
Salesperson license $150 100
Reinstatement fee is not applicable to afirm license, addi-

tional officer license, additional partner license, trade name
license, or branch office license.

Notice of Intended Action

Natice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 307.10
and 307.12, the Department of Transportation hereby gives
Notice of Intended Action to rescind Chapter 115, “Utility
Accommodation,” and adopt new Chapter 115, “ Utility Ac-
commodation,” lowa Administrative Code.

These rules apply to utility facilities occupying the prima-
ry highway right-of-way. Theruleswere reviewed in accor-
dance with Executive Order Number 8. Several minor
changes have been made to add definitions for terms used in
the chapter, identify a contact office, eliminate redundant
provisions and clarify ambiguous language. More signifi-
cant changes are discussed bel ow.

Where appropriate, the new rules alow more flexibility in
materials and methods. For example, detailed listings of en-
casement materials acceptable to the Department are found
in the current rules but are not included in the new rules. Un-
der the new rules, the utility owner is responsible for select-
ing encasement materials that comply with applicable gov-
ernmental, franchise and industry standards.

Feesfor utility facility attachmentsto bridges and feesfor
longitudinal occupancy of freeway right-of-way are in-
creased. The attachment fees set out in the current ruleswere
adopted in 1985. The occupancy fees set out in the current
rules were adopted in 1989.

The new rules establish a deadline of 90 days after
construction is complete for submission of either an as-built
plan or aletter certifying that the utility facility was placed as
described in the original utility accommodation permit. Un-
der the current rules, utility owners are required to submit as-
built plans, but no deadlineis given. The new rules also pro-
videthat if the utility owner failsto submit the plan or letter
within the time required, the Department may hire a contrac-
tor to prepare an as-built drawing, at the cost of the utility
owner. The new rules also make clear that the utility owner is
responsible for costs incurred by the Department or its con-
tractors due to errorsin as-built plans or improper placement
of the utility facility.

The new rules consolidate and ssmplify clear zone require-
ments.

The new rules establish administrative procedures for util-
ity facility adjustments made necessary by highway
construction projects. The current rules address the accom-
modation of utility facilities within the right-of-way but do
not adequately address the issues and responsibilities of the
Department and utility owners when utility facilities must be
adjusted as aresult of a highway project.

Other new provisions include the following:

1. Federa Highway Administration approval isrequired
for waiversinvolving interstate highways.

2. A tility accommodation permit is not required for
storm sewers, subdrains and lighting designed and
constructed as part of a Department highway construction
project.

3. The Department may require a performance bond for
certain utility work within the primary highway right-of-
way.
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4, The utility owner is responsible for coordinating its
work with other contractors.

5. If autility owner failsto comply with any provision of
this chapter or any term of a utility accommodation permit,
the Department may place pending and future permits on
hold until the issue is resolved.

6. The Department shall deny issuance of a permit if it
determines there is insufficient room for additional utility fa-
cilitiesin the right-of-way.

7. County approval of the permit application is required
if the utility will impact a county road connection.

8. When city and county approvals are required, they
must be obtained by the applicant before the permit applica-
tion is submitted to the Department.

9. Theutility owner isresponsible for obtaining all nec-
essary approvals from the appropriate agencies when it will
discharge materiasinto the nation’s waterways. The Depart-
ment will not issue a permit until these approvals are ob-
tained.

10. When a utility facility is transferred or leased, the
transferee or lessee must contact the district representative
and provide its name and address, the geographical areain-
volved in the transaction, and the designated telephone num-
ber for notification purposes.

11. For nonfreeway primary highways, the Department
may permit longitudinal placement of anatural gaslinewith
an operating pressure that is greater than 150 pounds per
squareinch if asuitable aternate location cannot be found.

12. A utility owner must submit a notice to the Depart-
ment within 90 days after it abandons or removes a utility fa-
cility that occupies the primary highway right-of-way.

Revisions include the following:

1. The Department is no longer obligated to furnish signs
necessary to conduct primary highway traffic through the
utility construction or repair area. The utility owner is re-
sponsible for providing signs.

2. For utility facility attachments to bridges,
Department-approved clamps must be used for any attach-
ments to structural steel. The current rules prohibit attach-
ments to structural steel.

3. For transverse occupancies, the Department may re-
quire encasement of communication cable. The current rules
require encasement from toe of foreslope to toe of foreslope
except when cable is buried directly.

4, Gravity flow linesingtaled prior to highway construc-
tion must be encased. The current rules do not require en-
casement if the lines meet certain requirements.

5. The Department may require multiduct systemsfor ei-
ther longitudinal or transverse occupancies. The current
rules address multiduct systems for only longitudinal free-
way occupancies.

6. When pavement is removed, the minimum width of
the cut issix feet. The current rules specify that the minimum
cut isthe required trench width plus 12 inches on each side.

7. Boring or jacking pits within the clear zone must be
protected at al times. The current rules require the closure of
these pits at night.

8. A performance bond for longitudinal occupancy of
freeway right-of-way shall bein force for the duration of the
construction, and the Department shall have theright to filea
claim against the bond for two years thereafter. Current lan-
guage provides for release of the bond once the Department
accepts the project. The bond amount, $100,000, is un-
changed.

9. Theminimum vertical clearance for all overhead util-
ity facilitiesis 20 feet. A provision that allowed an 18-foot
vertical clearance for service connections was del eted.
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Any person or agency may submit written comments con-
cerning these proposed rules or may submit awritten request
to make an oral presentation. The comments or request shall:

1. Include the name, address, and telephone number of
the person or agency authoring the comments or reguest.

2. Reference the number and title of the proposed rule, as
given in this Notice, that is the subject of the comments or
request.

3. Indicate the general content of a requested oral pres-
entation.

4. Be addressed to the Department of Transportation, Di-
rector’'s Staff Division, 800 Lincoln Way, Ames, lowa
50010; fax (515)239-1639; Internet E-mail address. julie.
fitzgerald@dot.state.ia.us.

5. Bereceived by the Director’s Staff Division no later
than August 26, 2003.

A meeting to hear requested oral presentations is sched-
uled for Thursday, August 28, 2003, at 10 am. in the Admin-
istration Building, First Floor, South Conference Room, De-
partment of Transportation, 800 Lincoln Way, Ames, lowa.

The meeting will be canceled without further notice if no
oral presentation is requested.

The proposed rules may have an impact on small business.
A request for a regulatory analysis pursuant to lowa Code
section 17A.4A must be submitted to the Director’s Staff Di-
vision at the address listed in this Notice by September 8,
2003.

These rules are intended to implement lowa Code chapters
306A and 319, section 314.20, and sections 320.4 to 320.8.

Proposed rule-making action:

Rescind Chapter 115, “Utility Accommodation,” and
adopt the following new chapter:

CHAPTER 115
UTILITY ACCOMMODATION

761—115.1(306A) General information.

115.1(1) Scope of chapter. This chapter covers initia
placement, adjustment and maintenance of utility facilities
in, on, above or below the right-of-way of primary highways,
including attachments to primary highway structures. It em-
bodies the basic specifications and standards needed to en-
sure the safety of the highway user and the integrity of the
highway.

115.1(2) Waivers. The department may, upon its own mo-
tion or in response to awritten request or petition, waive pro-
visions of this chapter. 761—Chapter 11 applies, with the
following exceptions:

a. If apersonisapplying for a utility permit under this
chapter, the person shall submit arelated waiver request asan
addendum to the application, in lieu of petition for waiver.
The request must include:

(1) The specific waiver requested.

(2) The relevant facts and reasons the applicant believes
will justify the waiver, if they have not already been provided
to the department in the application.

(3) The names of persons who may be adversely impacted
by the grant of the waiver, if known.

b. Inall other cases, a person requesting a waiver shall
submit a petition for waiver in accordance with 761—
11.5(17A). The petition shall be submitted to the district en-
gineer.

c. Waivers may be granted or denied by the district engi-
neer.
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d. A waiver request or petition that is denied may be re-
submitted to the director of transportation. The director’s de-
cisionisfinal agency action.

115.1(3) Additiona requirement for waivers involving
interstate highways. The department shall not waive these
rulesin utility accommodation and adjustment situationsin-
volving the interstate highway system, including its ramps,
without the approval of the Federal Highway Administra-
tion.

115.1(4) Contact information. Information and forms re-
garding this chapter may be obtained from any of the depart-
ment’s six district offices or from the Office of Traffic and
Safety, lowa Department of Transportation, 800 Lincoln
Way, Ames, |owa 50010.

761—115.2(306A) Definitions.

“Adjustment” means a physical change to an existing util-
ity facility including improvement, rearrangement, rein-
stallation, protection, relocation or removal of the utility fa-
cility.

“Agreement” means a contract between the department
and a utility owner.

“Appurtenance” means a utility facility-related feature
such asavent, drain, utility access or marker.

“Backfill” means placement of suitable material and com-
paction of the material as specified in these rules.

“Breakaway” means designed to shatter, bend easily or
separate from a solid foundation.

“Cable” means an insulated conductor or a combination of
insulated conductors.

“Carrier” means a pipe directly enclosing a transmitted
fluid (liquid or gas) or slurry. “Carrier” also means an elec-
tric or communication cable, wire or line.

“Casing” means an oversize load-bearing pipe, conduit,
duct, or structure through which a carrier or cableisinserted.

“Cell” means a conduit.

“Clear zone” means that roadside border area, starting at
the edge of the traveled way, available for use by errant ve-
hicles.

“Communication line” or “communication cable’” means
a circuit for telephone, telegraph, alarm system, television
transmission or traffic control purposes.

“Conduit” means an enclosed tubular runway for protect-
ing wires or cables. A conduit may also be referred to as a
“cell” or “duct.”

“Cover” means depth from the grade of aroadway or ditch
to the top of an underground utility facility.

“Digtrict representative” means a department employee
who processes utility accommodation requests in an assigned
geographical area.

“Duct” means a conduit.

“Emergency” means an unplanned situation that presents
a danger to the life, safety or welfare of motorists, persons
working within the right-of-way or the general public and
that requires immediate attention. The emergency may be
the result of storm damage and may involve disruption of
utility service to customers. Work on a utility facility due to
an emergency is unplanned work and may be necessary at
any time of the day or night. The emergency work operation
usualy involves asmall crew and awork vehicle for ashort
period of time.

“Encasement” means placing a casing around a utility fa
cility.

“FHWA" means the Federal Highway Administration.

“Foreslope” means the doping surface of an embankment,
ditch, or borrow pit of which the downward inclination is
away from the traveled way.
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“Freeway” means afully controlled access primary high-
way. Therights of ingress and egress from abutting proper-
ties have been legally eliminated by the department. Perma-
nent access to the highway is allowed only at interchange
locations. A freeway is generaly five or more miles in
length.

“Highly energized” means an electrical energy level that
could be hazardous if the utility facility is struck or exposed.
For purposes of this chapter, voltage exceeding 60 volts is
considered to be highly energized.

“Highway,” “street” or “road” means a public way for the
purpose of vehicular travel, including the entire area between
the right-of-way lines.

“Interchange” means a system that provides for the move-
ment of traffic between intersecting roadways via one or
more grade separations.

“Maintenance” as the term is used in conjunction with a
utility facility means any repair or replacement of the utility
facility that is not an adjustment and that does not increase
the capacity of the original installation. The term “mainte-
nance” when used in conjunction with a highway meansre-
pair or other operational activities performed by the depart-
ment within the highway right-of-way to preserve the func-
tion of the highway and its structures.

“Median” means that portion of adivided highway sepa-
rating traffic moving in opposite directions.

“Multiduct” means a system comprised of two or more
conduits.

“MUTCD” meansthe Manual on Uniform Traffic Control
Devices, as adopted in 761—Chapter 130.

“Nonfreeway primary highway” means a primary high-
way that is not afreeway.

“Occupy the primary highway right-of-way” means lo-
cated or to be located in, on, above or below the primary
highway right-of-way. The term includes attachments to pri-
mary highway structures.

“Pavement” means that portion of aroadway used for the
movement of vehicles, excluding shoulders.

“Permit” means a utility accommodation permit issued by
the department. The term “permit” includes any attachments
to the permit.

“Pipe” means a tubular product used to transport solids,
liquids or gases.

“Pipeling” means a carrier system used to transport lig-
uids, gases, or slurries.

“Plowing” means the installation of a utility line in the
ground by means of a plow-type mechanism that breaks the
ground, places the utility line and closes the break in the
ground in asingle operation.

“Primary highway” means aroad or street designated as a
“primary road” in accordance with lowa Code subsection
306.3(6). This definition includes primary highway exten-
sionsin cities and primary highways under construction.

“Right-of-way” means the land for a public highway,
street or road, including the entire area between the property
lines. For purposes of this chapter, the right-of-way linefor a
freeway isthe access control line.

“Roadway” means that portion of a highway used for the
movement of vehicles, including shoulders and auxiliary
lanes. A divided highway has two or more roadways.

“Rural-type roadway” means a roadway that does not
have as its outside extremities a curb and gutter section.

“Service connection” means a water, gas, power, commu-
nication, sanitary sewer or storm sewer line that extends from
the main or primary utility facility into an adjacent property
and that is used to serve the property.
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“Shoulder” means that portion of aroadway contiguous to
the traveled way for the accommodation of disabled vehicles,
for emergency use and for the lateral support of the pavement
base and surface courses.

“Toe of foreslope” means the intersection of the foreslope
and the natural ground or ditch bottom.

“Traveled way” means that portion of aroadway used for
the movement of vehicles, excluding shoulders and auxiliary
lanes.

“Trenched” meansinstalled in a narrow open excavation.

“Trenchless’” means installed without breaking the ground
or the pavement surface, such as by jacking, boring, tunnel-
ing or mechanical compaction.

“Urban-type roadway” means a roadway that has as its
outside extremities a curb and gutter section.

“Utility” means a system for supplying water, gas, powe,
or communications; a storm sewer, sanitary sewer, drainage
tile or other system for transmitting liquids; a pipeline sys-
tem; or like service systems. The term “utility” includes traf-
fic signal systems and street and intersection lighting sys-
tems.

“Utility access’ means an opening in an underground util-
ity system through which workers or others may enter for the
purpose of making installations, inspections, removals, re-
pairs, connections or tests.

“Utility facility” means any pole, pipe, pipeline, pipeline
company facility, sewer line, drainage tile, conduit, cable,
aqueduct or other utility-related structure or appurtenance.
However, the term does not include department facilities or
the utility lines that service them.

“Utility owner” means the owner of a utility facility.

“Vent” means an appurtenance used to ventilate or to dis-
charge gaseous contaminants from casings.

761—115.3 Reserved.

761—115.4(306A) General requirements for occupancy
of theright-of-way.

115.4(1) Permit required and exceptions to permit.

a Permit required.

(1) A utility owner shall obtain permission from the de-
partment in the form of a utility accommodation permit be-
fore it places its utility facilitiesin, on, above or below the
primary highway right-of-way; attaches its utility facilitiesto
aprimary highway structure; or adjusts existing utility facili-
ties occupying the right-of-way.

(2) The purpose of the permit process is to ensure the
safety of motorists, pedestrians, construction workers and
other highway users; to ensure the integrity of the highway;
and to document the location of utility facilities for use in
managing the highway right-of-way and in locating the facil-
itiesin the future.

b. Exceptionsto required permit.

(1) A permit isnot required for storm sewers, subdrains,
and lighting designed and constructed as part of a department
highway construction project.

(2) A permitisnot required for service connections with-
in the corporate limits of a city. These connections require
city approval rather than department approval; the utility
owner shall apply to the city. However, service connections
shall meet all other requirements of this chapter.

115.4(2) Agreement required. For certain utility facility
adjustments, the department may require an agreement be-
tween the department and the utility owner. However, the
agreement by itself does not constitute a permit nor does it
grant permission to occupy the primary highway right-of-
way. The utility owner is responsible for obtaining a permit
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prior to commencing work within the right-of-way. The
agreement shall then be attached to and become a part of the
permit.

115.4(3) Compliance with requirements. It isthe respon-
sibility of the utility owner to ensure that its utility facility
complies with all applicable federal, state, local and fran-
chise requirements and meets generally accepted industry
standards at the time of installation.

115.4(4) Performance bond. The department may require
a performance bond for utility work within the highway
right-of-way under the following circumstances: the instal-
lation is unusual; abnormal site conditions exist, such as but
not limited to unstable soil or unique vegetation; or the utility
owner has a history of performance problems. A perfor-
mance bond is required for longitudinal freeway occupancy;
see subrule 115.16(9) for specific requirements.

a. If aperformance bond is required, the utility owner
shall file the bond with the department prior to commencing
work within the right-of-way.

b. The minimum amount of a required performance
bond is $5,000 per permit. Depending on the type and extent
of the facility installed, the department may require a higher
bond amount. The bond shall bein force for the duration of
the permit. The department shall havetheright to fileaclaim
against the bond for two years thereafter.

c. The department may accept an annua performance
bond in the amount of $50,000 for statewide activitiesin lieu
of anindividual bond for each permit. The statewide perfor-
mance bond shall be kept in force for as long as the utility
owner’sfacilities occupy the primary highway right-of-way
anywhere within the state of lowa. The department shall
have the right to file a claim against the bond for two years
thereafter.

d. A performance bond shall guarantee prompt restora-
tion of any damage that is the result of the utility facility’s oc-
cupancy of the highway right-of-way.

115.4(5) Execution of work. Utility construction and
maintenance work within the primary highway right-of-way
shall be executed in a satisfactory manner and in accordance
with good construction practices.

115.4(6) Disturbance of other contractors. Utility
construction and maintenance work within the primary high-
way right-of-way shall be accomplished in a manner that
minimizes disturbance to any other contractor working with-
in theright-of-way. It istheresponsibility of the utility own-
er to coordinate work with other contractors.

115.4(7) No adverse effect on highway. A utility facility
shall not adversely affect the safety, design, construction, op-
eration, maintenance or stability of the present use or future
expansion of a primary highway.

115.4(8) Safety, health and sanitation. Construction and
maintenance of a utility facility shall be accomplished in a
manner that minimizes disruption of primary highway traffic
and other hazards to the highway user. The utility owner
shall comply with the MUTCD and all applicable federal,
state and local statutes, ordinances and regulations governing
safety, health and sanitation. The owner shall furnish such
additional safeguards, safety devices and protective equip-
ment and shall take such actions as are reasonably necessary
to protect the life and health of the public.

115.4(9) Parking or storage in clear zone or median.
When not in actual use, vehicles, equipment and materials
shall not be parked or stored within the clear zone or median.

115.4(10) Protection of landscaped or planted areas. A
landscaped or planted areathat is disturbed shall be restored
as nearly as practical to its original condition. Specific au-
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thorization must be obtained from the district representative
prior to trimming trees or spraying within the right-of-way.

115.4(11) Noncompliance. The department may take any
or al of the following actions for noncompliance with any
provision of this chapter or any term of a permit:

a. Halt utility construction or maintenance activities
within the right-of-way.

b. Withhold an adjustment reimbursement until com-
plianceis ensured.

c. Revokethe permit.

d. Remove the noncomplying construction or mainte-
nance work, restore the area to its previous condition, and as-
sess the removal and restoration costs to the utility owner.

e. Placeall pending and future permits on hold until the
issueisresolved.

115.4(12) Private utility facility. A utility facility that is
dedicated to private use shall be accommodated in accor-
dance with this chapter. However, the district representative
may, when necessary, allow an exception to the cover re-
quirements of subrule 115.13(1) for tile lines and sewer lines.

115.4(13) Insufficient capacity of right-of-way. The de-
partment shall deny issuance of a permit if it determines there
isinsufficient room for additional utility facilities within the
right-of-way.

761—115.5(306A) General design provisions.

115.5(1) Pans. Design plansfor a utility facility shall be
prepared by a person knowledgeable in highway design and
in work zone traffic control and shall include the measuresto
be taken to preserve the safe and free flow of traffic, structur-
al integrity of the roadway and highway structures, ease of
highway maintenance, appearance of the highway and integ-
rity of the utility facility.

115.5(2) Materials. All utility facilities shall consist of
durable materials designed for long service life expectancy
and be relatively free from routine servicing and mainte-
nance.

115.5(3) Number of crossings. The number of utility fa-
cilities crossing the primary highway right-of-way shall be
kept to aminimum. The department may require distribution
facilities to be installed on each side of the highway to mini-
mize the number of crossings and service connections. Inin-
dividual cases, the department may require several facilities
to crossin asingle conduit or structure. Crossings should be
as near to perpendicular to the highway alignment as practi-
cal.

115.5(4) Aboveground facilities. The design of above-
ground utility facilities shall be compatible with the visua
quality of the specific highway section being traversed. See
rule 115.6(306A).

115.5(5) Clear zone requirements and aboveground ob-
structions. Highway roadsides shall be as free from physical
obstructions above the ground as practical. The department
shall determine the clear zone distance.

a. The clear zone distance on rural-type roadways is
based on present day traffic and the existing foreslope adja
cent to and preceding the utility facility.

b. Unless otherwise specified, the clear zone shall be
measured from the edge of the traveled way.

c. Inrural areas with rural-type roadways, a permanent,
aboveground obstruction is restricted to an area beyond the
clear zone or the highway foreslope, whichever arealocates
the obstruction a greater distance from the edge of the trav-
eled way.

d. If sufficient right-of-way is not available to accommo-
date the clear zone distance, the department may require the
utility facility to have a breakaway design, require regrading
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of the right-of-way, require the utility facility to be located
underground, or authorize the facility to be placed near the
right-of-way line.

761—115.6(306A) Scenic enhancement.

115.6(1) Introduction. The type and size of a utility facili-
ty and the manner in which it isinstalled can materialy alter
the scenic quality, appearance and view of highway roadsides
and adjacent areas. For these reasons, additional controls are
applicable in areas that have been acquired or set aside for
their scenic quality. Such areas may include, but are not lim-
ited to, scenic strips, scenic overlooks, rest areas, recreation
areas, public parks and historic sites, aesthetically enhanced
corridors, and the right-of-way of primary highways that
pass through or are adjacent to these areas. These additional
controls are addressed in thisrule.

115.6(2) Underground installations. The department may
permit a new underground installation if it does not require
extensive removal or alteration of trees or other natural fea-
tures visible to the highway user and if it does not impair the
visual quality of the areabeing traversed.

115.6(3) Aboveground installations. The department
may permit a new aboveground installation only if the fol-
lowing three conditions are met:

a. Other locations for an aboveground installation are
unusually difficult, are unreasonably costly, or are less desir-
able from the standpoint of visual quality.

b. Underground installation is not technically feasible or
is unreasonably costly.

c. Thelocation, design and materials to be used for the
proposed aboveground installation will give adequate atten-
tion to the visua qualities of the area being traversed.

761—115.7(306A) Liability.

115.7(1) Liability under apermit. Thefollowing are con-
ditions of a utility accommodation permit.

a. The owner of the utility facility shall indemnify and
save harmless the state of lowa, its agencies and employees
from any and all causes of action, suits at law or in equity, for
losses, damages, claims or demands, and from any and all li-
ability and expense of whatsoever nature (including reason-
able attorney fees), arising out of or in connection with the
owner’s use or occupancy of the primary highway right-of-
way.
b. The state of lowa, its agencies or employees, will be
liable for expenseincurred by the permit holder initsuse and
occupancy of the primary highway right-of-way only when
negligence of the state, its agencies or employees, isthe sole
proximate cause of such expense. Whether in contract, tort
or otherwise, the liability of the state, its agencies, and em-
ployeesis limited to the reasonable, direct expensesto repair
damaged utilities, and in no event will such liability extend to
loss of profits or business, indirect, special, consequential or
incidental damages.

115.7(2) Reserved.

761—115.8(306A) Utility accommodation per mit.

115.8(1) Application for permit.

a. Toapply for a utility accommodation permit, the util-
ity owner shall submit an application to the appropriate dis-
trict representative on aform prescribed by the department.

b. If the utility facility will cross or impact a county road
connection, the application must be approved by the county.
If the facility is within corporate limits of a city, the applica
tion must be approved by the city. The utility owner is re-
sponsible for obtaining these approvals prior to submitting
the application to the department.

115.8(2) Permit.
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a. At a minimum, a utility accommodation permit al-
lows:

(1) The applicant (the utility owner) or its representative to
perform the work covered by the permit.

(2) The utility facility described in the permit to occupy
the right-of-way.

(3) The utility facility to be operated and maintained.

b. A utility accommodation permit does not convey a
permanent right of occupancy.

115.8(3) Plan. Each permit application shall be accompa-
nied by a plan showing the following:

a. Location of the utility facility by route, county, sec-
tion, township, range, milepost and highway stationing,
where these references exist.

b. Highway centerline and right-of-way limits.

c. Location of the utility facility by distance to the near-
est foot at each point where the facility’s location changes
alignment, as measured from the:

(1) Centerline of the highway on nonfreeway installa-
tions.

(2) Right-of-way fence on freeway installations.

d. All construction details including the:

(1) Depth of burial.

(2) Typesof materialsto be used in the installation.

(3) Operating pressures and voltages.

(4) Vertical and horizontal clearances.

(5) Traffic control plan prepared by a person knowledge-
ablein work zone traffic control, or areferenceto astandard
traffic control plan of the department.

115.8(4) Discharging into waterways.

a. A permit application for the placement of a utility fa-
cility that will discharge materials into the nation’s waters
must be accompanied by satisfactory evidence of compliance
with all applicable federal, state and local environmental
statutes, ordinances and regulatory standards.

b. The utility owner isresponsible for obtaining all nec-
essary approvals from the appropriate agencies. The depart-
ment will not issue a permit until these approvals are ob-
tained.

115.8(5) Department action on permit application.

a The department shall act on the permit application
within 30 days after its filing with the appropriate district
representative. If an emergency should exist, the department
shall act on the application as expeditiously as practical.

b. Failure onthe part of the utility owner to provide com-
plete information may result in a delay in the department’s
taking final action on the application.

115.8(6) Changes to work. Changes in the work as de-
scribed in the original permit require the prior approval of the
department.

115.8(7) Copy of permit at job site. The utility owner or
its contractor shall have a copy of the permit on the construc-
tion site at all times for examination by highway officials.

115.8(8) As-built plans.

a.  Within 90 days after completion of construction, the
utility owner shall submit to the district representative an as-
built plan or aletter certifying that the actual placement of the
utility facility is as described in the original permit.

b. If the utility owner fails to submit the as-built plan or
letter within the time required, the department may hirean in-
dependent contractor to locate the utility facility and prepare
an as-built drawing. All costs associated with this activity
are the responsibility of the utility owner.

c. Any costs incurred by the department or its contrac-
tors due to incorrect as-built information supplied by the util-
ity owner or deviations in actual placement from that de-
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scribed inthe original permit are the responsibility of the util-
ity owner.

115.8(9) Transfer of permit. A new utility accommoda-
tion permit is not needed when a utility facility istransferred
or leased in its entirety. The requirements of the permit and
this chapter remain in force for as long as the utility facility
continues to occupy the right-of-way and serve its intended
purpose. The transferee or lessee shall submit the following
information to the appropriate district representative:

a. The name and address of the transferee or lessee.

b. Geographical areainvolved in the transaction.

c. Designated telephone number for notification pur-
poses.

115.8(10) Expiration of certain permits. See subrule
115.16(12) for permits covering longitudinal occupancy of
freeways.

761—115.9(306A) Traffic protection.

115.9(1) Traffic control for all work.

a.  When performing work within the right-of-way, the
utility owner is responsible for providing, installing, main-
taining and cleaning warning signs and protective devices,
removing warning signs and protective devices when the
work is complete; and providing flaggers.

b. Flagging operations and the placement of warning
signs, protective devices, barricades and channelizing de-
vices shall comply with the MUTCD and department re-
quirements for the protection of the traveling public and
workers on the site.

c. Flaggersarerequired at work sitesto stop traffic inter-
mittently as necessitated by work progress or to maintain
continuous traffic past awork site at reduced speeds to help
protect the work crew. For both of these functions the flagger
must, at al times, be clearly visible to approaching traffic for
a distance sufficient to permit proper response by motorists
to the flagging instructions, and to permit traffic to reduce
speed before entering the work site. In positioning flaggers,
consideration must be given to maintaining color contrast be-
tween the work area background and the flaggers' protective
garments.

d. The utility owner shall provide additional protection
when special complexities and hazards exist.

115.9(2) Traffic control for construction and maintenance
work that is not emergency work.

a. The utility owner isresponsible for using the types of
traffic controls that are adequate for the nature, location and
duration of work, type of roadway, traffic volume and speed,
and potentia hazards.

b. Where high traffic volumes cause frequent conges-
tion, routine scheduled maintenance and construction should
be avoided during hours of peak traffic.

¢. Work areas should be occupied for only aslong asitis
necessary to safely move in, finish the work, remove al util-
ity work signs and move out.

d. Special care should be taken to clearly mark suitable
boundaries for the workspace with channelizing devices so
that pedestrians and drivers can see the workspace. If any of
the traveled lanes are closed, tapers shall be used as required
by the MUTCD.

e. Pedestrians should not be expected to walk on a path
that isinferior to the previous path. Loose dirt, mud, broken
concrete or steep dopes may force pedestrians to walk on the
roadway rather than the sidewalk. Repairs (temporary or
permanent) to damaged sidewalks should be made quickly.
This may include bridging with steel plates or good quality
wood supports.
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f. Work areas involving excavations on the roadway
should not exceed the width of one traffic lane at atime. The
work should be staged and, if needed, approved bridging
should be used. The utility owner should fully coordinate
this type of activity with the district representative or, in a
city, with the city’s traffic or public works office.

115.9(3) Traffic control for emergency work.

a Theextent of traffic control used for emergency work
may be less than that used for longer-term construction or
maintenance. However, the utility owner shall provide for
the safety of pedestrians, motorists and workers. It may be
necessary for the utility owner to contact local law enforce-
ment officialsto assist in securing the safety of the traveling
public.

b. The work vehicle should be equipped with an amber
revolving light or amber strobe light, portable signs and
channelizing devices, and necessary equipment for flagging
operations.

761—115.10(306A) Construction responsibilities and
procedures.

115.10(1) Permit required before work may begin. The
utility owner shall not commence construction work in the
primary highway right-of-way until it has received a utility
accommodation permit from the department for the work.

115.10(2) Notice of construction. The utility owner shall
givethe district representative at least 48 hours' prior notice
of itsintent to start construction within the right-of-way.

115.10(3) Authority of the district representative.

a. Thedistrict representative has the authority to resolve
any issues or concerns that arise regarding the intent of the
permit and compliance therewith, as they relate to the condi-
tion of the highway.

b. During the progress of the work, the district represen-
tative may approve minor alterationsin the plans or character
of the work, as they relate to the condition of the highway,
that the district engineer deems necessary or desirable to sat-
isfactorily complete the work. Such an alteration is not a
waiver of the permit nor does it invalidate any provision of
the permit.

115.10(4) Work in progress. The utility owner is respon-
sible for the care and maintenance of partially completed
work within the right-of-way. Unless otherwise authorized
by the permit or the district representative, all work per-
formed within the right-of-way is restricted to atime frame
of 30 minutes after sunrise to 30 minutes before sunset.

115.10(5) Authority of department to inspect and ap-
prove.

a. The department may inspect and approve any
construction work performed within the right-of-way asit re-
lates to the condition of the highway.

b. The utility owner shall provide reasonable coopera-
tion.

115.10(6) Department inspectors. The department may
appoint inspectors to represent the department in the inspec-
tion of construction. Inspectors are placed on the job to keep
the district representative informed of the progress of the
work and the manner in which it is being performed, and to
call to the utility owner’s attention any infringements of the
permit. The inspectors shall not:

a. Modify in any way the provisions of the permit.

b. Delay thework by failing to inspect the work with rea-
sonable promptness.

c. Actasasupervisor for the work or perform any other
duties for the utility owner or its contractor.

d. Improperly interfere with the management of the
work.
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e. Approve or accept any portion of the work on behalf
of the department.

115.10(7) Repair and cleanup. Prior to the department’s
final inspection, the utility owner shall:

a. Upon notification by the department, immediately
make any repairs to the right-of-way that are necessary due to
the construction work.

b. Remove from the right-of-way all unused materials
and rubbish resulting from the work and leave the right-of-
way in aclean, presentable condition.

115.10(8) Final inspection.

a.  Upon notification by the owner of the utility facility or
its authorized representative that the work is complete, the
district representative may inspect each item of work in-
cluded in the permit asit relates to the condition of the high-
way.

b. If thedistrict representative finds that the work is not
in compliance with the permit, the district representative
shall provide to the utility owner written notice of the partic-
ular defects found. The owner isresponsible for remedying
these defects in atimely manner.

761—115.11(306A) Vertical overhead clearancerequire-
ments.

115.11(1) Conformance to standards. The vertical clear-
ance for overhead utility facilities and the lateral and vertical
clearances for bridges shall conform to accepted industry
standards as well as applicable codes and regulations.

115.11(2) Minimum vertical clearance. In no event shall
the vertical clearance be less than 20 feet above the roadway
for all overhead utilities.

761—115.12(306A)
bridges.

115.12(1) Electrical power and communication cable at-
tachments.

a. Anelectrical power or communication cable may be
attached to an existing primary highway bridge if the depart-
ment determines that the attachment isin the best interests of
the public. The department may accommodate an electrical
power or communication cable attachment in its design for a
new bridge if the department determines that the accom-
modation isin the best interests of the public.

b. The permit application shall include a detailed sketch
showing the method of attachment and weights of attach-
ment. A separate permit isrequired for each bridge.

c. All attachments shall be placed in conduits, pipes or
trays, beneath the bridge’s floor; and above low steel or ma-
sonry of the bridge. Department-approved clamps shall be
used for any attachment to structural steel.

d. Expansion devices are required. Cables in cells or
casings shall be grounded wherever necessary. Carrier pipe
shall be suitably insulated from electrical power line attach-
ments.

e. All costs attributable to the installation of an attach-
ment to a bridge shall be paid by the utility owner unlessthe
attachment isinstalled pursuant to a utility agreement.

f.  Welding or drilling holes in structural steel primary
membersis prohibited.

g. Utility facilities may be attached to noncritical con-
crete areas.

h. Holes should not be cut in wing walls, abutments or
piers.

115.12(2) Pipeline attachments.

a Pipelinesmay be attached to primary highway bridges
when installation below ground is not feasible, the design of

Utility facility attachments to
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the bridge can accommodate the attachment, and space is
available.

b. The permit application shall include a detailed sketch
showing the method of attachment and weights of attach-
ment. A separate permit is required for each bridge.

c. Pipesshall be placed beneath the bridge's floor, inside
the outer girders or beams (or in cells specifically designed
for the installation), and above low steel or masonry of the
bridge.

d. Pipesshall be designed to withstand expected expan-
sion or contraction forces. If necessary, expansion devices
such as expansion joints, offsets or loops shall be used.

e. Pipelines in cells or casings shal be vented and
grounded whenever necessary.

f. Pipelinesthat have an operating pressure of more than
75 pounds per square inch or that are larger than two inchesin
diameter shall have shutoffs not more than 300 feet from
each end of the bridge.

g. The department shall consider casing requirements
on an individual basis. In some instances, thicker-walled or
extra-strength pipe may be considered in lieu of encasement.

h. All costs attributable to the installation of an attach-
ment to a bridge shall be paid by the utility owner unlessthe
attachment isinstalled pursuant to a utility agreement.

i. Welding or drilling holes in or attaching to structural
steel primary membersis prohibited.

j. Utility facilities may be attached to noncritical con-
crete aress.

k. Holes should not be cut in wing walls, abutments or
piers.

[.  The utility owner shall provide an indemnity bond to
be executed by either itself or by aresponsible bonding com-
pany, at the department’s option.

(1) Theindemnifier under the bond shall, in the event of
damage resulting from any cause whatsoever arising out of or
from permission to attach a pipeline, indemnify the depart-
ment against al loss or damageto it or any third party there-
from, including but not limited to the expense of repairing or
replacing the bridge and the cost of aternate highway facili-
ties for traffic during the period when the bridge is being re-
paired or replaced.

(2) Theindemnity bond shall be kept in force for aslong
asthe pipelineis attached to the bridge. The department may
periodically review the amount of the bond and require ad-
justments in the bond amount.

115.12(3) Attachment fee.

a. The utility owner shall pay to the department an at-
tachment fee for attaching its utility facility to a primary
highway bridge. The attachment fee is $100 per bridge plus
$0.55 times the weight of the attachment in pounds per foot
times the length of bridge in feet. The fee shall increase 3
percent per year after the base year of 2004.

b. The attachment fee is due before any construction
work commences within the right-of-way.

c. Utility facilities belonging to or exclusively serving a
city may, if the department considersit desirable, be attached
to aprimary highway bridge without assessment of an attach-
ment fee.

115.12(4) Engineering fee. When a primary highway
bridge is in the planning stages and the department designs
the bridge to accommodate a requested attachment, the de-
partment shall assess to the utility owner an engineering fee.
The engineering fee shall reimburse the department for the
department’sincreased costs of design, construction and in-
spection due to the attachment. The department shall bill the
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fee to the utility owner when the department’s work is com-
plete.

115.12(5) Utility attachments to freeway border bridges.
The department may permit a utility facility to be attached to
an existing or planned freeway border bridge if the following
conditions are met:

a. The appropriate state agency of the adjoining state ap-
proves the attachment.

b. Except for communication cable, the facility exits the
freeway right-of-way as soon as physically practical after
crossing the state lineinto lowa.

c. The attachment otherwise complies with this chapter,
specificaly including this rule on attachments and rule
115.16(306A) on longitudinal freeway occupancy.

761—115.13(306A) Underground utility facilities.

115.13(1) Depth requirements.

a.  Minimum cover—roadway. The minimum required
cover under aroadway is 48 inches.

b. Minimum cover—other portions of right-of-way. The
minimum required cover under other portions of the right-of-
way is.

(1) 48inchesfor electrical cable.

(2) 30 inches for communication cable except that 36
inchesis required for longitudinal occupancy under freeway
right-of-way.

(3) 36inchesfor al other underground facilities.

c. Rocky terrain. The department may allow an excep-
tion to the minimum depth requirement where rocky terrain
makes it difficult to obtain the required depth. The depart-
ment shall determine the minimum depth in these situations;
however, no installation shall be authorized with less than 24
inches of cover.

d. Other protective measures. In critical situations
where the necessary cover cannot be obtained, the depart-
ment may approve other protective measures.

115.13(2) Measurement of cover. The cover is measured
from one of the following:

a.  On rura-type roadways, the lowest pavement surface
edge.

b. On urban-type roadways, the gutter flow line, exclud-
ing local depressions at inlets.

c. Where longitudinal installations will be behind the
curb, the top of the curb.

d. The surface of the surrounding ground or the low
point of the ditch.

115.13(3) Casing. A casing shall:

a. Protect the highway from damage.

b. Protect the carrier pipe from external loads or shock,
either during or after construction of the highway.

c. Convey leaking liquids or gases away from the area
directly beneath the traveled way.

d. Provide for repair, removal and replacement of the
utility facility without interference to the highway.

115.13(4) Seals. Casing pipe shall be sedled at both ends
with asuitable material to prevent water or debris from enter-
ing the annular space between the casing and the carrier, in
accordance with generally accepted industry standards.

115.13(5) Transverse occupancy—encasement and re-
lated requirements.

a. Trenchless construction. Underground transverse
crossings of existing paved roadways shall be made by
trenchless construction whenever practical. Any exception
to this requirement must be specifically authorized by the
district representative and noted in the permit.

b. Electrical service. Underground electrical service
must be placed in a conduit from right-of-way line to right-
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of-way line and shall be clearly marked by the utility owner
at the outer limits of the right-of-way.

c. Pipelines.

(1) Except asset outin 115.13(5)“c”(2), apipeline carry-
ing natural gas at an operating pressure of greater than 60
pounds per sgquare inch, liquid petroleum products, ammo-
nia, chlorine or other hazardous or corrosive products shall
be encased from right-of-way line to right-of-way line.

(2) Encasement of a pipeline carrying a product listed in
115.13(5)"“c" (1) isnot required if the pipeline meets all of the
following requirements and the utility owner certifies as a
part of the permit that these requirements are met:

e |tiswelded steel pipeline.

e [|tiscathodically protected.

e Itiscoated in accordance with accepted industry stan-
dards.

e It complieswith federal, state and local requirements
and meets accepted industry standards regarding wall thick-
ness and operating stress levels.

(3) A pipeline carrying a product listed in
115.13(5)“c" (1) shall be vented and marked at the outer
right-of-way limits. The markers shall comply with accepted
industry standards and include the following information:
name and address of the owner, tel ephone number to contact
in case of an emergency, and type of product carried.

(4) Encasement of a natural gas pipeline with an operat-
ing pressure that is not greater than 60 pounds per squareinch
isnot required if the pipeline is made of copper, steel or plas-
tic; the pipelineis protected and installed in accordance with
accepted industry standards; and the utility owner certifies as
apart of the permit that these standards are met. Otherwise,
encasement is required.

d. Communication cable. The department may require
encasement of communication cable.

e. Sanitary sewer lines. Sanitary sewer lines, both gravi-
ty and force mains, shall be encased from right-of-way line to
right-of-way line. Exception: A gravity flow line that is
installed subsequent to highway construction need not be en-
cased if it will meet al of the following requirements:

(1) The openingis cut to the size of the carrier pipe so that
there are no excessive voids around the pipe.

(2) The pipeis of sufficient strength to withstand the ex-
ternal loads created by the vehicular traffic on the roadway
being traversed.

(3) Lines beyond the toe of foreslope are properly em-
bedded.

f. Waterlines. Waterlines shall be encased from right-
of-way lineto right-of-way line. Exceptions:

(1) Encasement isnot required whereit isimpractical due
to existing conditions, as determined by the district represen-
tative. Asaminimum, waterlines shall be encased from toe
of foreslope to toe of foreslope.

(2) Waterlines with an inside diameter of two inches or
less need be encased only from toe of foreslope to toe of fore-
slope. Venting and sealing of the encasement are not re-
quired.

(3) Properly embedded waterlines that are installed prior
to highway construction need not be encased if extra strength
cast iron or ductile iron pipe with mechanical joints and sedls,
or equivalent, is used from right-of-way line to right-of-way
line.

g. Instalations vulnerable to damage. Utility facilities
that by reason of shallow depth or location are vulnerable to
damage from highway construction or maintenance opera-
tions shall be protected with a casing, suitable bridging, con-
crete slabs or other appropriate measures.
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h. Other installations. When it is acceptable to both the
utility owner and the department, an underground utility fa-
cility not otherwise addressed in this subrule may beinstalled
without protective casing if theinstallation involves trenched
construction or small bores. Encasement requirements will
be determined on an individual basis.

115.13(6) Longitudinal occupancy—encasement and re-
lated requirements.

a. Utility lines installed longitudinally to the primary
highway right-of-way shall be encased at crossings of hard-
surfaced side roads, streets and entrances in accordance with
subrule 115.13(5).

b. Reserved.

115.13(7) Multiduct systems. The department may re-
quire installation of a multiduct system to be shared with
others. Details of the installation are subject to department
approval.

a. The department shall designate a*“lead company” for
the system. The lead company is generally the first utility
owner requesting occupancy. The lead company is responsi-
blefor:

(1) Design and construction of the multiduct system.

(2) Maintenance of the multiduct system.

(3) Providing all capital required to construct the multi-
duct system.

b. Once amultiduct system has been established, the de-
partment shall require future occupancies to be located with-
in one of the unoccupied inner ducts of the system. If dl in-
ner ducts are occupied, the department may require the estab-
lishment of an additional multiduct system.

c. Each occupant of a multiduct system shall share
equally inthe entire capital costs of the facility. Aseach new
occupant is added to an existing system, the department shall
require the new occupant to pay its proportionate share based
on the number of inner ductsit occupies.

d. Seesubrule 115.16(8) for occupancy fees for longitu-
dina installations on freeways.

115.13(8) Procedures for backfilling trenched construc-
tion and jacking or boring pits.

a. When a carrier, pipe, conduit, or cable is placed by
trenched construction, the backfill shall be placed and com-
pacted so that there is no settlement or erosion. If settling or
erosion of atrench isobserved, it isthe responsibility of the
utility owner to correct the problem.

b. Jacking or boring pits shall be backfilled in the same
manner as that described in paragraph “a’ of this subrule.

c. Backfill under roadways or entrances shall be of a
suitable material to minimize settlement. Examples of suit-
able material include granular backfill or flowable mortar.

115.13(9) Proceduresfor trenchless construction.

a.  When trenchless construction techniques are used, the
bore shall be as small as practical and in no case more than
four inches larger than the facility or casing inserted.

b. Grout backfill is required for al unused holes and
abandoned pipes. Grout or sand backfill isrequired for any
borehole more than two inches larger than the installed cas-
ing or other facility. All bored facilities shall be constructed
in such a manner that surface water is not transported to or
otherwise allowed access to groundwater.

115.13(10) Procedures for pavement removal.

a.  When the existing pavement must be cut to accommo-
date a utility installation, the cut shall be made with a con-
crete saw.

b. The width of the pavement removal shall be a mini-
mum of six feet. If the distance from the specified cut to any
adjacent longitudinal or transverse joint or crack isless than
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four feet, the pavement shall be removed to that joint or
crack.

c. Thedistrict representative shall make the final deter-
mination on the required depth and width of cut.

115.13(11) Proceduresfor pavement replacement.

a Restoration of pavement shall be accomplished in ac-
cordance with methods approved by the district representa-
tive.

b. The district representative may authorize temporary
repair with bituminous material.

c. A permanent patch shall be placed as soon as condi-
tions permit.

115.13(12) Clear zonefor pits.

a. On freeways, jacking or boring pits are not allowed
within the median. A jacking or boring pit shall belocated in
an area beyond the clear zone or the highway foreslope,
whichever area locates the pit a greater distance from the
edge of the traveled way, right-of-way width permitting.

b. Onrura-type, nonfreeway primary highways, jacking
or boring pits are not allowed within the median. A jacking
or boring pit shall normally be located in an area beyond the
clear zone or the highway foreslope, whichever arealocates
the pit a greater distance from the edge of the traveled way,
right-of-way width permitting. However, ajacking or boring
pit may be allowed within the foredopeif it is specifically au-
thorized by the district representative and noted in the permit.

c. On urban-type, nonfreeway primary highways, jack-
ing or boring pits should be located at least two feet back
from the curb.

d. Jacking or boring pits authorized within the clear zone
shall be protected at all times. Protection may include back-
filling of the pit, temporary barrier rail, reflective fence, or
other measures. All measures must be approved by the dis-
trict representative.

115.13(13) Construction methods. Casing and pipeline
installations shall be accomplished by dry boring, tunneling,
jacking, trenching, directional drilling or other approved
methods.

a Theuse of water under pressure (jetting) or puddling
to facilitate boring, pushing or jacking operations is not al-
lowed.

b. However, a boring operation that requires the use of
water only to lubricate the cutter and pipeis considered dry
boring and is allowed.

115.13(14) Encasement material. It isthe responsibility
of the utility owner to ensure that it complies with all applica-
blefederal, state, local and franchise requirements and meets
generaly accepted industry standardsin the selection of en-
casement materials.

761—115.14(306A) Freeways.

115.14(1) Accessto utility facilities occupying freeway
right-of-way.

a. Except for emergency work, access shall not be ob-
tained from the freeway or its ramps during utility construc-
tion or maintenance operations. This means that access must
be obtained from intersecting, adjacent or nearby public
highways, streets, roads or trails or from private property.
See subrules 115.9(3) and 115.19(2) for emergency work.

b. Fence remova and replacement are subject to the lim-
itations imposed by the permit.

c. No gates or ladders shall be placed in or upon the
right-of-way fence.

d. The department shall notify the FHWA of any access
it authorizes to the interstate system for utility work.

IAB 8/6/03

115.14(2) Freeway clear zone requirements. The clear
zone reguirements of subrule 115.5(5) apply to freeways. In
addition:

a.  On freeways open to traffic, personnel, equipment or
materials are not allowed in the median or within the clear
zone area, right-of-way width permitting, during utility facil-
ity construction or maintenance operations, except for the
stringing of transverse overhead conductors.

b. Inthe interest of safety and when considered advis-
able, the district representative may authorize the placement
of temporary polesin the median during cable or conductor
stringing operations.

115.14(3) Aboveground appurtenances. Unless other-
wise provided, aboveground appurtenances are not allowed
within the right-of-way of freeways.

115.14(4) Existing facilities.

a. A utility facility occupying land that subsequently be-
comes freaeway right-of-way may remain within the right-of-
way if the facility:

(1) Can be accessed from other than the freeway or its
ramps.

(2) Does not adversely affect the safety, design, construc-
tion, operation, maintenance or stability of the freeway.

b. If these conditions are not met, the facility shall be re-
located.

761—115.15(306A) Transverseinstallations on freeways.

115.15(1) Interchange areas.

a. Utility facilities are not allowed within the inter-
change area of intersecting freeways unless they are
highway-rel ated.

b. In other interchange areas, the department may permit
occupancy if access to the utility facility can be obtained
from other than the freeway or itsramps. If a utility facility
cannot reasonably be accessed from an intersecting, adjacent
or nearby public highway, street, road or trail, the utility fa-
cility shall be installed on private property outside the inter-
change area.

115.15(2) Aboveground installations.

a. Poles, guys and other supporting structures and re-
lated aboveground facilities should be located outside the
freeway right-of-way. A single span shall be used to cross
the freeway where the width of freeway right-of-way per-
mits.

b. Within interchange areas:

(1) Single-pole construction shall be used, with the num-
ber of poles kept to a minimum.

(2) Overhead lines shall be constructed on tangent, paral-
lel to the intersecting road, without guys or anchors being
placed in the areas between the ramps and the main roadways
of the freeway. Guy poles shall be located as near to the free-
way right-of-way line as practical.

(3) Poles should be located as close to the toe of foresdope
of theintersecting road as practical, but shall remain outside
the clear zone.

(4) Poles should be located as far from the main roadways
and ramps of the freeway as practical. No poles are allowed
within the median or within the clear zone along the ramp
pavement and the freeway pavement.

(5) The use of self-supporting poles or towers, double
arming and insulators, breakaway devices and dead-end
construction should be considered.

115.15(3) Encasement requirements. Underground facil-
ities crossing the freeway shall be encased from right-of-
way-line to right-of-way line. Exception: Encasement of a
pipeline carrying natural gas at an operating pressure of
greater than 60 pounds per square inch, liquid petroleum
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products, ammonia, chlorine or other hazardous or corrosive
products is not required if the pipeline meets the require-
ments of subparagraph 115.13(5)"c” (2).

761—115.16(306A) Longitudinal installations on free-
ways.

115.16(1) Type of installation permitted.

a. The department may permit the installation of an un-
derground utility facility if, in addition to complying with
other provisions of this chapter, the facility specifically com-
plieswith thisrule.

b. Except as provided in this rule, no aboveground
installations other than those needed to serve highway facili-
ties are alowed.

115.16(2) Prohibitions on longitudinal occupancy.

a. A tility facility shall not be used for transmitting
gases or liquids or for transmitting products that are flam-
mable, corrosive, expansive, highly energized or unstable.

b. A utility facility shall not present a hazard to life,
health or property if it failsto function properly, is severed or
is otherwise damaged.

c. Nodirect service connection to adjacent propertiesis
allowed.

d. No utility facility is allowed in or on a structure carry-
ing a freeway roadway or ramp, except for freeway border
bridges, as provided in subrule 115.12(5).

115.16(3) Minimal maintenance. Onceingtalled, the util-
ity facility shall require minimal maintenance.

115.16(4) Location and depth. The utility facility shall be
located on uniform alignment, preferably within eight feet of
the freeway right-of-way line, and at alocation approved by
the department.

a  See subrule 115.13(1) for minimum depth require-
ments.

b. Except for multiduct systems, borings and isolated
locations as determined by the department, cable shall be
installed by the plowing method.

c. Utility accesses and splice boxes may be placed below
the existing ground line. The location and number of instal-
lations are subject to department approval.

115.16(5) ldentification signs, pedestals and repeater sta-
tions.

a. Theutility owner shall place identification signs with-
in 12 inches of the right-of-way fence, at the line of sight,
along the entire occupancy route. These signs shall identify
the owner/operator’s name, telephone number to contact in
case of an emergency, and the type of buried utility.

(1) Thesignsshall be composed of an ultraviolet-resistant
meaterial.

(2) Each sign shall be no larger than 200 square inches.

(3) The interval between signs shall not exceed one-
quarter milein rural areas and 500 feet in urban areas, or as
designated by the department.

(4) Additional signs shall be placed on each side of a pub-
lic highway, road or street intersecting or crossing the free-
way at points where the freeway right-of-way line intersects
the public highway, road or street right-of-way line.

(5) The utility owner is responsible for installing and
maintaining these identification signs.

b. Aboveground pedestals are permissible. Pedestals
should be placed one foot from the right-of-way fence. The
number of installations is subject to department approval.

C. Repeater stations are not allowed in the right-of-way.

115.16(6) Metallic warning tape. Metallic warning tape
shall be installed aminimum of 12 inches below the existing
grade and above the utility installation to facilitate locating
the installation in the future.
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115.16(7) Engineering. The utility owner shall retain the
services of alicensed, professional engineer.

a Theengineer isresponsible for overseeing continuous
on-site inspection of the installation of the facility including
al provisions pertaining to access to the work site and traffic
control.

b. Upon completion of the project, the engineer shall
certify to the department on the appropriate forms that the
installation, traffic control, and access to the work site were
accomplished in accordance with the permit.

c. Any change to the alignment as described in the origi-
nal permit requires the prior approval of the department and
the submission of as-built plans.

115.16(8) Occupancy fee. The utility owner shall pay to
the department an annual fee for longitudinal occupancy of
the freeway right-of-way. The initial fee is due before any
construction work commences within the right-of-way.

a  Unless otherwise specified, the annual fee shall be as
follows:

(1) When a multiduct system is required by the depart-
ment: flat fee of $14,500 per cable installation or $7,250 per
mile of cable, whichever is greater. These fees shall increase
3 percent per year after the base year of 2004.

(2) All other installations: flat fee of $12,000 per cable
installation or $2,500 per mile of cable, whichever is greater.
These fees shall increase 3 percent per year after the base
year of 2004.

b. When the department requires the installation of a
multiduct system, the department may enter into an agree-
ment with the lead company for a discounted fee payment
scheduleto bein effect until the company has recovered al or
an agreed upon portion of its cost of installing the system.
Subsequent occupants of the multiduct system shall pay the
full annual fee.

c. The department may negotiate an annual fee for occu-
pancy dedicated solely to state government use.

115.16(9) Performance bond. The utility owner shal file
a performance bond with the department prior to commenc-
ing work within the freeway right-of-way.

a. Thebond shall bein the amount of $100,000 per per-
mit and shall guarantee prompt restoration of any damage
caused during the installation of the utility facility.

b. The bond shal be in force for the duration of the
construction. The department shall have the right to file a
claim against the bond for two years thereafter.

115.16(10) Insurance.

a. The utility owner shall maintain the following insur-
ance for bodily injury, death and property damage arising out
of or in connection with the construction, maintenance and
operation of the facility:

(1) General public liability insurance with limits of not
less than $500,000 for injury to or death of a single person, or
not less than $1,000,000 for any one accident, and not less
than $250,000 per accident for property damage.

(2) Comprehensive automabile liability insurance with
limits of not less than $500,000 for injury to or death of a
single person, or not less than $1,000,000 for any one acci-
dent, and not less than $250,000 per accident for property
damage.

(3) Excess liahility coverage with limits of not less than
$5,000,000.

(4) Statutory workers' compensation coverage.

b. Thisinsurance shall bein effect before the utility own-
er commences any work within the freeway right-of-way.

c. Coverage may be provided by blanket policies of in-
surance covering other property or risks.
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d. The department shall be named as an additional in-
sured party in the general public liability and excess liability
insurance policies.

115.16(11) Future adjustment.

a Asacondition of the permit, the utility owner shall
agree to waive all future rights to be reimbursed for adjust-
ment costs incurred should maintenance or construction of
the freeway system require adjustment of the utility facility.

b. Should adjustment of the utility facility be required,
the department makes no assurance nor assumes any liability
to the utility owner that the facility will again be allowed to
occupy the freeway right-of-way.

115.16(12) Term of permit. Theterm of the permit shall
not exceed 20 years. When the permit expires, the depart-
ment may extend it in writing or renegotiate its terms.

115.16(13) Utilitiesfor highway facilities. Longitudinal
occupancy of utility facilities that service highway-related
facilities are permissible upon such terms and conditions as
the department may determine.

761—115.17(306A) Nonfreeway primary highways.

115.17(1) Clear zone requirements and aboveground ob-
structions. Subrule 115.5(5) applies. In addition:

a. In urban areas with rural-type roadways and speed
limits of 45 miles per hour or lower, a permanent, above-
ground obstruction shall be located at least 15 feet from the
edge of the paved traveled way or beyond the highway fore-
slope, whichever location is farther from the traveled way.

b. On urban-type roadways, the face of a permanent,
aboveground obstruction shall be located no closer than ten
feet from the back of the curb. In areas with parking or auxil-
iary lanes, aboveground obstructions shall be located no
closer than two feet behind the back of the curb or aminimum
of ten feet from the edge of the traveled way, whichever loca-
tion isfarther from the traveled way.

c. Inrurd areas with rural-type roadways, poles, guys
and other supporting structures and related aboveground fa-
cilities should be located as near to the right-of-way line as
practical.

(1) These aboveground obstructions shall be located in an
area beyond the clear zone or the highway foreslope, which-
ever area locates the obstruction a greater distance from the
edge of the traveled way, right-of-way width permitting.

(2) Inindividual cases, the department may require the
use of self-supporting poles or towers, double arming and in-
sulators, breakaway devices and dead-end construction.

d. Insuburban areas with rural-type roadways and speed
limits of 45 miles per hour or lower, utility poles shall belo-
cated at least 15 feet from the edge of the paved traveled way
or beyond the highway foreslope, whichever location is far-
ther from the traveled way. The preferred location is near the
right-of-way line.

e. Poles, guys, anchors and other appurtenances shall not
be located in ditches, at drainage structure openings or on
roadway shoulders. All poles, guys, anchors and other ap-
purtenances shall be located to minimize interference with
the maintenance operations of the department.

f. The district representative may approve the adjust-
ment of minimum setback distances for poles and other ap-
purtenances that have a breakaway design.

115.17(2) Reserved.

761—115.18(306A) Longitudinal installations on non-
freeway primary highways.

115.18(1) Location. Longitudinal utility facility installa-
tions should be located on uniform alignment as near as prac-
tical to the right-of-way line so asto provide a safe environ-
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ment for traffic operations and to preserve space for future
highway improvements and other utility installations.

115.18(2) Underground installations.

a.  No carrier of flammable, corrosive, expansive or un-
stable material shall be placed longitudinally within the
right-of-way of anonfreeway primary highway. Exceptions:

(1) A natura gasline with an operating pressure that isno
greater than 150 pounds per square inch is permissible.

(2) The department may permit the placement of a natural
gas line with an operating pressure that is greater than 150
pounds per square inch only if a suitable alternate location
cannot be found.

b. On rural-type roadways, utility facilities shall be lo-
cated in an area beyond the highway foreslope, right-of-way
width permitting, except at locations where thisis not accept-
able, such as deep ravines or ditches.

c.  On urban-type roadways, utility facilities should be
located as near to the right-of-way line as practical and pref-
erably not within the traveled way. A utility access placed
within the right-of-way shall not protrude above the sur-
rounding surface.

d. Ingeneral, utility facilities are not allowed in the me-
dian. However, in special cases the district representative
may approve such an installation.

761—115.19(306A) Maintenance and emer gency work.

115.19(1) Maintenance responsibilities. The owner of a
utility facility is responsible for its maintenance. The owner
shall:

a. Maintain thefacility in agood state of repair in accor-
dance with applicable federal, state and local statutes, ordi-
nances and regulatory standards.

b. Replace and stabilize all earth cover and vegetation
where they have eroded over an underground utility facility
when the erosion is due to or caused by the placement or exis-
tence of the facility.

c. Give the department’'s district representative 48
hours’ prior notice of itsintent to perform predictable routine
maintenance within the right-of-way. Exception: Noticeis
not required if the predicable routine maintenanceis for a ser-
vice connection located beyond the clear zone of a nonfree-
way primary highway.

115.19(2) Utility emergency work.

a. Access to the worksite is permissible from the free-
way roadways and ramps when an emergency exists.

b. The utility owner shall take all necessary, appropriate
and reasonable measures to protect the safety of the traveling
public and cooperate fully with the state highway patrol and
the department in completing the emergency work.

c. The utility owner shall notify the department of the
emergency as soon as practical, describing the steps being
taken to protect the traveling public, the extent of the emer-
gency, and the steps being taken to address the emergency.

d. If the nature of the emergency issuch that it interferes
with the free movement of traffic, the utility owner shall im-
mediately notify the state highway patrol and the department.

e.  When an emergency occurs on the interstate system,
the department shall notify the FHWA as soon as practical,
describing the steps being taken to protect the traveling pub-
lic and the steps being taken to address the emergency.

115.19(3) Department emergency work. There will be
times when the department performs highway-related emer-
gency work. Examples include but are not limited to stop
sign replacement, handling hazardous materia spills, and ad-
dressing natural disasters and acts of terrorism. If utility fa-
cilities are affected, the department shall as soon as practical
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notify the utility owner of the emergency condition and what
steps are necessary to protect the utility facility.

761—115.20(306A) Abandonment or removal of utility
facilities.

115.20(1) Notice to department. Within 90 days after the
abandonment or removal of al or a portion of an existing
utility facility that occupies that primary highway right-of-
way, the utility owner shall submit awritten notice of aban-
donment or removal to the department. The notice shall in-
clude:

a. Typeof facility.

b. Location of the utility facility by route, county, sec-
tion, township, range, milepost and highway stationing,
where these references exist.

c. Nameof the origina utility owner if different than the
current owner.

d. Original utility permit number and date of approval, if
known.

115.20(2) Reserved.

761—115.21 to 115.24 Reserved.

761—115.25(306A)  Utility facility adjustments for
highway improvement projects. Rules 115.26(306A) to
115.30(306A) establish administrative procedures for utility
facility adjustments made necessary by state highway im-
provement projects. The purpose of these proceduresisto ad-
just utility facilities with minimal delays or added expense.
Rules 115.26(306A) to 115.30(306A) apply to al state high-
way improvement projects with the following exceptions:

1. Projects the department develops on an accelerated
schedule.

2. Projectswith no anticipated utility adjustments.

115.25(1) Should the department be responsible for the
cost of a utility facility adjustment required for highway
work, the department shall not pay for any betterment that re-
sultsin an increase in the capacity of the facility or for any
other adjustment not required by highway construction. The
department is entitled to receive credit for the accrued de-
preciation on replaced facilities and the salvage value of any
materials or parts salvaged and retained or sold by the utility
owner.

115.25(2) Adjustment costs for which the department is
responsible shall be paid on a cost reimbursement basis.

115.25(3) If adjustment of an existing utility facility occu-
pying the right-of-way is required due to highway construc-
tion, the utility owner shall adjust the facility without cost to
the state and, whenever possible, in advance of the highway
work.

761—115.26(306A) Notice of project.

115.26(1) Determining affected utilities. The department
shall make areasonable effort to determine what utility facil-
ities are located within the project limits of a state highway
improvement project by researching permit files, through
field investigations or contacts with one-call locating ser-
vices, and through contacts with local government units.

115.26(2) Notifying utilities. The department shall iden-
tify by name the owner of each known utility facility that is
located within the project limits. The department shall send
to each utility owner anotice of the improvement project, in-
cluding the route number of the highway, the geographical
limits of the project and a general description of the highway
work to be done.

115.26(3) Responding to notice. The utility owner shall:

a.  Within seven caendar days after the date of the notice,
reply to the department, acknowledging receipt of the notice.
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b. Within 90 calendar days after the date of the notice,
provide to the department information about its utility facili-
ties that are in the vicinity of the improvement project, in-
cluding the name of any company that has utility facilities
which coexist with the utility owner’s facilities. The utility
owner shall reply regardless of whether or not it has facilities
in the project’s vicinity.

761—115.27(306A) First plan submission, preliminary
work plan and agreement.

115.27(1) First plan. The department shall submit itsfirst
plan to the owner of each known utility facility within the
project limits. The first plan shall contain information the
owner needsin order to design and lay out the adjustment of
its utility facilities, including the placement of adjusted or
additional facilities, within the project limits.

115.27(2) Preliminary work plan. Within 90 calendar
days after the date the department submitsits first plan, the
utility owner shall provide to the department a preliminary
work plan.

a. The preliminary work plan shall include the follow-
ing:
(1) A narrative description of what work the utility owner
will do.

(2) A drawing showing the present and proposed loca-
tions of the utility owner’s facilities in relation to the high-
way plan.

(3) Whether the work is dependent on work by another
utility owner.

(4) Whether the work can be done prior to highway
construction or must be coordinated with the highway con-
tractor.

(5) The number of working days required to complete the
work.

(6) A list of permits and approvalsthe utility owner isre-
quired to obtain from governmental agencies and railroad
companies for the work, and the expected time schedule to
obtain them.

b. If the utility adjustment work is reimbursable, the util-
ity owner shall submit with the preliminary work plan the
following:

(1) Copiesof documents verifying real estate interests.

(2) A detailed cost estimate for the adjustment, including
appropriate credits for betterments or salvage.

115.27(3) Department review of preliminary work plan.
The department shall review each utility owner’s preliminary
work plan to ensure compatibility with utility accommoda-
tion permit requirements, the plans for the highway improve-
ment project, and the construction schedule.

115.27(4) Conflict between preliminary work plans.
When requested by the utility owners or when the department
determines thereis potential for conflict between preliminary
work plans, the department shall schedule a coordination
meeting. All affected utility owners shall attend the meeting
to coordinate their work plans. The department may allow a
utility owner an additional 30 calendar days to submit its pre-
liminary work plan if coordination is required with other util-
ity owners.

115.27(5) Acceptance of preliminary work plan. The de-
partment shall notify the utility owner of the department’s ac-
ceptance of the utility owner’s preliminary work plan.

a If the preliminary work plan is not acceptable to the
department, the department shall notify the utility owner that
the plan is not acceptable and provide a detailed explanation
of the problem.

b. The utility owner shall submit a revised preliminary
work plan to the department within 30 calendar days after its
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receipt of notice from the department that the plan was not
acceptable.

€. The department shall review the revised preliminary
work plan. If the work plan is acceptable, the department
shall notify the utility owner of the department’s acceptance
of the plan.

d. [If thework planis still not acceptable, the process set
out in 115.27(5)“a” to “c” shall be repeated.

115.27(6) Agreement.

a. The department shall enter into an agreement with the
utility owner if the adjustment is eligible for reimbursement.

b. The agreement by itself does not constitute a permit
nor does it grant permission to occupy the primary highway
right-of-way. The utility owner is responsible for obtaining a
utility accommodation permit prior to commencing work
within the right-of-way. The agreement will then be attached
to and become part of the permit.

761—115.28(306A) Second plan submission, final work
plan and permit application.

115.28(1) Second plan. After thefina public information
meeting, the department shall submit its second plan to the
owner of each known utility facility within the project limits.
The second plan shall show any additional plan information
or design changes the owner needs in order to complete its
design and layout for the adjustment. The department shall
clearly identify to the utility owner the differences between
the first and second plans.

115.28(2) Fina work plan. Within 60 calendar days after
the date the department submits the second plan, the utility
owner shall provide to the department afinal work plan.

a. Thefinal work plan shall include the anticipated start-
ing date for the utility owner’swork within the primary high-
way right-of-way.

b. A completed application for a utility accommodation
permit must accompany the final work plan for work within
the primary highway right-of-way. The work plan by itself
does not constitute a permit nor does it grant permission to
occupy the primary highway right-of-way.

c. When requested by the utility owner, the department
may allow additional time to complete the final work plan if
the second plan reguires extensive modifications to the pre-
liminary work plan.

d. [f there are no changes to the preliminary work plan,
the utility owner need only notify the department that the pre-
liminary work plan is now the final work plan.

115.28(3) Department review of final work plan. Thede-
partment shall review each utility owner’sfinal work plan to
ensure compatibility with utility accommodation permit re-
guirements, the plans for the highway improvement project,
and the construction schedule.

115.28(4) Acceptance of final work plan. The department
shall notify the utility owner of the department’s acceptance
of the utility owner’s final work plan.

a. If thefinal work plan is not acceptable to the depart-
ment, the department shall notify the utility owner that the
plan is not acceptable and provide a detailed explanation of
the problem.

b. The utility owner shall submit a revised final work
plan to the department within 30 calendar days after its re-
ceipt of notice from the department that the plan was not ac-
ceptable.

c. The department shall review the revised final work
plan. If the work plan is acceptable, the department shall
notify the utility owner of the department’s acceptance of the
plan.
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d. If thework planistill not acceptable, the process set
out in 115.28(4)“a’ to “c” shall be repeated.

761—115.29(306A) Notice of work.

115.29(1) Notice of receipt of permits and approvals. The
utility owner shall notify the department within 14 calendar
days after the utility owner has received all required permits
and approvals from government agencies and railroad com-
panies.

115.29(2) Noticeto utility owner to begin work.

a. The department shall send a notice to proceed to the
utility owner not less than 30 calendar days before the utility
owner isrequired to begin the work provided for in its work
plan.

b. If the utility owner’s work plan is dependent upon
work by the highway contractor, the contractor shall provide
the department and the utility owner a good faith notice 14
calendar days before the contractor’s work is expected to be
complete and ready for the utility owner to begin its work.
The highway contractor shall follow up with a confirmation
notice to the department and the utility owner not less than
three working days before the contractor’s work will be com-
plete and ready for the utility owner to begin its work.

115.29(3) Notice to department of commencement and
completion of work. The utility owner shall give the depart-
ment 48 hours prior notice, excluding weekends and holi-
days, of itsintent to start utility adjustment work within the
project limits. The utility owner shall aso notify the depart-
ment immediately upon completion of the work.

761—115.30(306A) Miscellaneous adjustment provi-
sions.

115.30(1) Work plan compliance. The utility owner shall
completeits utility adjustment work within the time frame of
the work plan accepted by the department. Upon completion
of the work, the utility owner shall certify to the department
that the adjustment of its facilitiesis in accordance with the
accepted work plan.

115.30(2) Project changes prior to the letting. If, prior to
the letting date of the highway improvement project, changes
to the project result in the need for additional utility adjust-
ment work, the department shall furnish a revised project
plan to each affected utility owner. The department shall
clearly identify to the utility owner those portions of the proj-
ect that have been revised. Within 60 calendar days after the
date the department submits the revised project plan, the util-
ity owner shall provide to the department a revised work
plan.

115.30(3) Project changes after the letting. If, after the
letting date of the highway improvement project, changes to
the project result in the need for additional utility adjustment
work, the department shall notify each affected utility owner.
The department and the owner shall agree on a revised work
plan.

115.30(4) Work plan changes. If autility owner needsto
change its work plan after its adjustment work begins, the
utility owner shall notify the department. Once the depart-
ment approves a modified work plan, the utility owner may
make the necessary changes and perform the work.

115.30(5) Cost allocation.

a. If the department requires the adjustment of a utility
facility that was originally determined, per the notice and
work plan processes, to not need adjustment:

(1) The utility owner shall bear the cost of the adjustment
if the work is otherwise not reimbursable.

(2) The department shall bear the reasonable cost of the
adjustment if the work is otherwise reimbursable.
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b. If the department requires additional adjustment to a
utility facility after the facility has been adjusted in accor-
dance with awork plan accepted by the department, the de-
partment shall bear the reasonable cost of the additional
work. Thisappliesto all utility facilities, whether the origi-
nal adjustment work was reimbursable or not reimbursable.

c. Theutility owner shall bear the cost of additional ad-
justment work performed after its facilities have been ad-
justed in accordance with awork plan accepted by the depart-
ment if the additional work is due to the utility owner’s error.

115.30(6) Failureto provide awork plan or to adjust util-
ity facilities. If autility owner fails to provide awork plan,
fails to comply with the accepted work plan, or fails to com-
plete the adjustment of itsfacilities, and its failure to perform
resultsin adelay to the highway project or causes damages to
be incurred by the department or the department’s highway
contractor, the utility owner is liable for al costs and dam-
agesincurred as aresult of itsfailureto perform. The depart-
ment may withhold approval of permits for failure to comply
with the requirements of these rules.

These rules are intended to implement 1owa Code chapters
306A and 319, section 314.20, and sections 320.4 to 320.8.

ARC 2680B

UTILITIESDIVISION[199]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to lowa Code sections 17A.4, 474.5, 476.1,
476.2, and 476.4, the Utilities Board (Board) gives notice
that on July 18, 2003, the Board issued an order in Docket
No. RMU-03-11, In re: Intrastate Access Service Charges,
“Order Commencing Rule Making.”

The Board is proposing to amend 199 IAC 22.14(2)“d"
to reflect the Board's current practices with respect to rate-
regulated incumbent local exchange carriers (ILECs) and
with respect to competitive local exchange carriers (CLECS)
that compete with ILECs that have lower intrastate access
charges. The proposed amendments would have no effect on
the intrastate access charges of incumbent local exchange
carriers that are not subject to the Board's rate regul ation au-
thority. The background and support for the proposed
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amendment can be found in the Order issued concurrently
with this Notice and posted on the Board's Web site at
www.stateiaug/iub. This Order is aso available in hard
copy for review or purchase at the Board's Records Center,
350 Maple Street, Des Moines, |owa 50319-0069; telephone
(515)281-5563.

Pursuant to lowa Code section 17A.4(1)“a’ and “b,” any
interested person may file awritten statement of position per-
taining to the proposed amendments. The statement must be
filed on or before August 28, 2003, by filing an original and
ten copies in a form substantially complying with 199 IAC
2.2(2). All written statements should clearly state the au-
thor’s name and address and should make specific reference
to this docket. All communications should be directed to the
Executive Secretary, lowa Utilities Board, 350 Maple Street,
Des Moines, lowa 50319-0069.

An oral presentation to receive comments on the proposed
amendmentsis scheduled for 10 am. on September 23, 2003,
in the Board's hearing room at the address listed above. Per-
sons with disabilities who require assistive services or de-
vices to observe or participate should contact the Utilities
Board at (515)281-5256 in advance of the scheduled date to
request that appropriate arrangements be made.

These amendments are intended to implement lowa Code
sections 17A.4, 474.5, 476.1, 476.2, and 476.4.

The following amendments are proposed.

Amend paragraph 22.14(2)“ d” to read asfollows:

d. All intrastate access service tariffs shall comphy-with
incor por ate the following:

(1) Carrier common line charge. The rate for the intra-
state carrier common line charge shall be three cents per ac-
cess minute or fraction thereof for both originating and ter-
minating segments of the communication. The carrier com-
mon line charge shall be assessed to exchange access made
by any interexchange telephone utility, including resale car-
riers. In lieu of this charge, interconnected private systems
shall pay for access as provided in 22.14(1)“b.”

1. Rate-regulated local exchange utility intrastate ac-
cess service tariffs shall include the carrier common line
charges approved in the rate-regulated local exchange util-
ity's price regulation plan or as otherwise approved by the
board.

2. A competitive local exchange carrier that concurs
with the lowa Telephone Association (ITA) access service
tariff no. 1 and that offers service in exchanges where the in-
cumbent local exchange carrier’s intrastate access rate is
lower than the ITA access rate shall deduct the carrier com-
mon line charge from its intrastate access service tariff.

(2) to (7) No change.
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ARC 2685B

ECONOMIC DEVELOPMENT, |OWA
DEPARTMENT OF[261]

Adopted and Filed Emer gency

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby adopts new chapter Chapter 62, “ Cogeneration Pilot
Program,” lowa Administrative Code.

The new chapter establishes application reguirements,
evaluation criteriaand procedures for participation in the Co-
generation Pilot Program in accordance with 2003 lowa
Acts, House File 391.

These rules were also published under Notice of Intended
Action in the July 9, 2003, lowa Administrative Bulletin as
ARC 2593B. A public hearing on the proposed rules was
held on July 29, 2003, at 1 p.m. at the lowa Department of
Economic Development located at 200 East Grand Avenue,
Des Moines, lowa.

In compliance with lowa Code section 17A.4(2), the De-
partment finds that notice and public participation are im-
practicable and contrary to the public interest because there
are applicants with projects pending who have expressed the
need to move quickly in order to begin their projects. Prior to
project initiation, an applicant must have submitted an ap-
plication and have received a decision from the Department
as to whether or not the project will be designated as an ap-
proved Cogeneration Pilot Program project. The ability to
take action on applications in atimely fashion to allow proj-
ectsto move forward isin the public interest.

The Department finds, pursuant to lowa Code section
17A.5(2)"b" (2), that the normal effective date of the rules, 35
days after publication, should be waived and the rules be
made effective upon filing on July 18, 2003. These rules con-
fer a benefit on the public by allowing the Department to
provide to applicants the necessary decisions that will enable
applicantsto determine if they may begin projects. Participa-
tion in this program is intended to foster the devel opment of
electricity cogeneration within the state, which has been
identified as a public purpose.

The agency is taking the following steps to notify poten-
tially affected parties of the effective date of the rules: pub-
lishing therulesin the lowa Administrative Bulletin, provid-
ing free copies on request, and having copies available wher-
ever requests for information about the program are likely to
be made.

The IDED Board adopted the rules on July 17, 2003.

These rules are intended to implement 2003 lowa Acts,
House File 391.

These rules became effective on July 18, 2003.

The following new chapter is adopted.

CHAPTER 62
COGENERATION PILOT PROGRAM

261—62.1(80GA,HF391) Purpose. The purpose of the co-
generation pilot program (CPP) is to foster the devel opment
of electricity cogeneration within the state in order to diversi-
fy lowa's electricity supply and foster economic develop-
ment.

261—62.2(80GA,HF391) Eligible activities. The depart-
ment may choose up to two projects for participation in the
cogeneration pilot program.
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261—62.3(80GA,HF391) Eligibility requirements. To be
eligible for the cogeneration pilot program, a business shall
meet each of the following requirements:

62.3(1) Generation capacity. Each cogeneration pilot
project facility must involve a project of 200 megawatts or
less of electric generation capacity.

62.3(2) Investment location. Each cogeneration pilot
project facility must be located within lowa.

62.3(3) Economic impacts. The business shall demon-
strate, as aresult of the proposed project, significant benefi-
cial economic impacts to the state or to aregion of the state.

62.3(4) No closure or reduction in operations. The busi-
ness shall not close or substantially reduce operations at one
location in lowa and relocate substantially the same opera-
tion elsewherein the gateif the closure or reduction resultsin
loss of employment.

261—62.4(80GA,HF391) Application procedures.

62.4(1) Application required. To receive designation as
an approved cogeneration pilot program project, an applica-
tion must be submitted in the format specified by the depart-
ment. A business shall submit an application on its own be-
half.

62.4(2) Application contents. Applications shall include
the following:

a. A project description including the activitiesinvolved
and the impact the project is expected to have on electricity
cost, availability and reliability.

b. A description of the consistency of the proposed proj-
ect with state and regional plans for economic devel opment.

c. Anidentification of the number of jobs to be created
or retained as a result of the project and an explanation of
why the jobs are considered quality, high-wage jobs. The ex-
planation shall include the job classifications, pay ranges,
and benefits to be provided to the employees.

d. Anidentification of the amount, terms, and sources of
al proposed public and private investments in the project and
a statement that indicates whether the other financing has
been secured or is till to be arranged.

e. Cost estimates for al project activities.

f. A time frame within which the project will be com-
pleted.

0. A description of the immediate (within 24 months)
economic development impacts as a result of the project.

h. A description of the long-term (beyond 24 months),
specul ative economic development impacts as a result of the
project.

i. Anexplanation asto why the project could not other-
wise occur without the benefits of this program.

62.4(3) Application due date. In order to be considered
for review, an application must be submitted to the depart-
ment before April 1, 2007.

261—62.5(80GA,HF391) Application review. Completed
applications will be reviewed using the following factors:

62.5(1) The expected immediate and long-term economic
impacts the project will have on the state of lowa and re-
gion(s) of lowaincluding, but not limited to, the likelihood
that the project will result in additional new private invest-
ment and quality job creation in lowa. In determining the
quality of possible new jobs to be created, the department
will consider projected wage levels, fringe benefit packages,
turnover rate, full-time and career positions, and other rele-
vant factors.

62.5(2) Substantiality of the capital investment pledged
by the business.
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62.5(3) Thelikeihood of closure or relocation of the busi-
ness's operations and any resulting loss of employment.

62.5(4) The number of direct jobs to be created by the
project.

62.5(5) The amount, terms, and sources of all proposed
public and private investments that the project will leverage.

62.5(6) The degree of coordination the project has with
state and regional economic development plans.

62.5(7) Thefeasibility of the project.

62.5(8) Any other information about the business that has
abearing on the likely success of the project.

261—62.6(80GA,HF391) Award process.

62.6(1) Applicationswill be reviewed and summarized by
department staff. Staff will prepare a summary for the direc-
tor of the department, who shall make afinal decision on the
application.

62.6(2) Upon an application’s submission, department
staff will consult with the lowa utilities board and any other
relevant state agency or interested party in order to gain addi-
tional information or to seek comment.

62.6(3) The department shall not approve any application
after June 30, 2007.

261—62.7(80GA,HF391) Annual progressreport. Every
approved pilot project designee shall submit an annual prog-
ress report, whose format will be determined by the depart-
ment. Theannual report shall be submitted no later than No-
vember 1, beginning in the year 2004 and every year theresf-
ter, up to and including 2007.

These rules are intended to implement 2003 lowa Acts,
House File 391.

[Filed Emergency 7/18/03, effective 7/18/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2654B

HUMAN SERVICES
DEPARTM ENT[441]

Adopted and Filed Emer gency

Pursuant to the authority of lowa Code section 217.6 and
2003 lowa Acts, House File 667, section 50, subsection 3, the
Department of Human Services amends Chapter 53, “Rent
Subsidy Program,” lowa Administrative Code.

These amendments change the eligibility requirements
for the rent subsidy program, as mandated by 2003 lowa
Acts, House File 667, section 50, subsection 3. Medicaid
home- and community-based waiver recipients who are pay-
ing more than 30 percent of their income for rent and are not
eligible for other rental assistance programs may be eligible
for assistance under the rent subsidy program.

These amendments rescind rules requiring that consumers
be discharged from a medical ingtitution immediately before
receiving waiver services or have reached age 18 during the
last year of their ingtitutional stay as conditions of digibility.
Under these amendments, only risk of placement in anursing
facility qualifies a needy waiver recipient for rent subsidy.

These amendments do not provide for waiversin specified
situations because the legislation did not provide for excep-
tions. Individuals may request a waiver of these require-

ments under the Department’s general rule on exceptions at
rule 441—1.8(17A,217).

The Department of Human Services finds that notice and
public participation are impracticable and unnecessary, be-
cause the legidlation requiring these changes took effect on
July 1, 2003, and directs the Department to adopt emergency
rules. Therefore, these amendments are filed pursuant to
lowa Code section 17A.4(2).

The Department also finds, pursuant to lowa Code section
17A.5(2)"b"(1), that the normal effective date of these
amendments should be waived and these amendments made
effective July 10, 2003, as authorized by 2003 lowa Acts,
House File 667, section 50, subsection 3.

These amendments are a so published herein under Notice
of Intended Action as ARC 2658B to allow for public com-
ment.

The Council on Human Services adopted these amend-
ments on July 9, 2003.

These amendments are intended to implement 2003 lowa
Acts, House File 667, section 50, subsection 3.

These amendments became effective on July 10, 2003.

The following amendments are adopted.

ITEm 1. Amend 441—Chapter 53, Preamble, as fol-
lows:

Amend the introductory paragraph as follows:

This chapter defines and structures the rent subsidy pro-
gram for persons who participate in ahome- and community-
based service (HCBS) waiver program and who : are at risk
of nursing facility placement.

Rescind numbered paragraphs“ 1” through “4.”

ITEM 2. Amend rule 441—53.1(79GA HF732) as fol-
lows:

Amend the definition of “medical institution” as follows:

“Medical ingtitution” means an ICF/MR, nursing facility,

skilled nursing facility, or hospital thaL&sanapprovedNLedre—
aid-provider.

Adopt the following new definition in alphabetical order:
“Nursing facility” means a nursing facility as defined in
lowa Code section 135C.1, subsection 13.

ITEMm 3. Amend rule 441—53.2(79GA ,HF732) as fol-
lows:

Rescind and reserve subrules 53.2(2) and 53.2(5).

Amend subrule 53.2(4) asfollows:

53.2(4) Risk of institutional nursing facility placement.
Adults Applicants who can avoid placement in a medical-in-
stitution nursing facility by accessing this rent subsidy pro-
gram and by use of services provided under an HCBS waiver
shall be eligible for rental assistance. Applicants must meet

be able to demonstrate both of
the following:

a That they haveinsufficient funds to pay their commu-
nity housing costs and that insufficient funds will cause them
to enter amedical-institution nursing facility.

b. That participating in an HCBS waiver will prevent
them from entering a nursing facility and
that accessto this rental rent subsidy program is required so
that they may live in a community living arrangement per-
mitted under awaiver.

ITEM 4. Amend subrule 53.3(2) as follows:

53.3(2) Date of application. The date of the application
shall be the date the application, including written verifica-
tion of income, written verification of application to other
rental assistance programs, and written verification of risk of
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institutional nursing facility placement,-if-applicable; is re-
ceived by the bureau of long-term care.

ITEMm 5. Amend 441—Chapter 53, implementation
clause, asfollows:

These rules are intended to implement |owa Code section
217.6; ; 2001 lowa Acts, chapter 191, section 11, subsection
3—and ; 2002 lowa Acts, Second Extraordinary Session,
chapter 1003, section 118, subsection 3; and 2003 lowa Acts,
House File 667, section 50, subsection 3.

[Filed Emergency 7/10/03, effective 7/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2656B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed Emergency

Pursuant to the authority of lowa Code sections 234.6 and
235B.5(1), the Department of Human Services amends
Chapter 176, “Dependent Adult Abuse,” lowa Administra-
tive Code.

These amendments make changes to rules on the Depart-
ment’s response to a report of suspected dependent adult
abuse and on maintenance and confidentiality of abuse infor-
mation. The amendments are necessary to conform the rules
to statutory changes made by the Eightieth General Assem-
bly in 2003 lowa Acts, Senate File 416 and House File 558.

The amendments:

e Permit the Department to approve an agency and des-
ignate that agency to complete an assessment of necessary
services for a dependent adult who is suspected of being
abused and authorize an approved agency’s access to
founded abuse information. These changes will allow the
Department to approve the Elder Abuse Initiative to provide
assessments and to communicate more freely during a depen-
dent adult abuse evaluation. The Elder Abuse Initiative is
funded by the Senior Living Trust Fund through the Depart-
ment of Elder Affairs and the area agencies on aging.

e Remove the category referred to as“ undetermined re-
ports.” Previoudy, Department protective service staff could
find a dependent adult abuse report “undetermined” when
they could not determine that there was a preponderance of
evidence that the abuse was “founded” or “unfounded.” As
of July 1, all reports must be determined to be either
“founded” based on a preponderance of evidence or “un-
founded.”

¢ Require the Department to maintain “unfounded” re-
ports for one year instead of expunging them immediately.

e Allow the Department to inform a subject of a depen-
dent adult abuse report that a person is listed on the child or
dependent adult abuse registry or the sex offender registry as
having sexually abused someone, if it is determined disclo-
sureis necessary for the protection of the dependent adult.

e Expand access to dependent adult abuse information
for entities involved in investigation of dependent adult
abuse or care of a dependent adult, including multidiscipli-
nary teams and the long-term care resident advocate in the
Department of Elder Affairs.
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These amendments do not provide for waiversin specified
situations because the Department does not have the author-
ity to waive statutory provisions.

The Department finds that notice and public participation
are impracticable and contrary to the public interest because
the current rules do not conform to statutory changes that be-
came effective on July 1, 2003. Therefore, these amend-
ments are filed pursuant to lowa Code section 17A.4(2).

The Department finds that these amendments confer a
benefit on the public by expanding the available resources for
investigation of reports of abuse and by eliminating confu-
sion caused by contradictory provisions in rules and law.
Therefore, these amendments are filed pursuant to lowa
Code section 17A.5(2)“b" (2), and the normal effective date
of these amendments shall be waived.

These amendments are a so published herein under Notice
of Intended Action as ARC 2660B to allow for public com-
ment.

The Council on Human Services adopted these amend-
ments July 9, 2003.

These amendments are intended to implement lowa Code
chapter 235B as amended by 2003 lowa Acts, Senate File
416 and House File 558.

These amendments became effective July 10, 2003.

The following amendments are adopted.

ITEM 1. Amend rule 441—176.6(235B) by adopting the
following new subrule;

176.6(12) Assessments by other agencies. The depart-
ment may approve agencies considered capable and ap-
propriate to complete assessments of dependent adults who
are suspected of being abused.

a. The department may make a referral to an approved
agency to complete an assessment of a dependent adult who
is suspected of being abused, in conjunction with a depart-
ment abuse evaluation or assessment on the dependent adult.

b. The department may use information obtained from
the assessment completed by the approved agency in the
abuse evaluation or assessment. The department has com-
plete authority in determining the conclusions of the abuse
evaluation or assessment.

ITEM 2. Amend rule 441—176.10(235B) as follows:

Amend subrule 176.10(3) asfollows:

Amend paragraph “b” by adopting the following new
subparagraphs:

(6) An agency approved by the department to conduct an
assessment.

(7) Each board of examiners specified under lowa Code
chapter 147 and the lowa department of public health for the
purpose of licensure, certification or registration, disciplin-
ary investigation, or the renewal of licensure, certification or
registration, or disciplinary proceedings of health care pro-
fessionals.

Amend paragraph“c” by adopting the following new sub-
paragraph:

(8) Thelong-term care resident advocate, if the victim re-
sidesin along-term care facility or the alleged perpetrator is
an employee of along-term care facility.

Rescind and reserve subrule 176.10(5).

Amend subrule 176.10(6) as follows:

176.10(6) Accessto unfounded dependent adult abuse in-
formation. Access to unfounded dependent adult abuse in-
formation is authorized only to:
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a. persons Personsidentified as subjects of areport, in-
cluding the dependent adult named in areport asavictim, a
guardian of adependent adult named in areport asavictim, a
person named in areport as having abused a dependent adult,
or an attorney representing any of the above;

b. anAn employee or agency of the department of human
services responsible for the evaluation or assessment of ade-
pendent adult abuse report; and

C. registry Registry or department personnel, when nec-
essary to the performance of their official duties, or a person
or agency under contract with the department to carry out of-
ficial duties and functions of the registry;

d. The mandatory reporter who reported dependent
adult abuse in an individual case;

e. Thelong-term care resident advocate, if the victimre-
sidesin along-term care facility or the alleged perpetrator is
an employee of a long-term care facility; and

f. A multidisciplinary team, if the department approves
the composition of the team and determines that accessto the
team is necessary to assist in the evaluation, diagnosis, as-
sessment, and disposition of a dependent adult abuse case.

Adopt the following new subrule:

176.10(11) Subjects informed of sexua abuse history.
The department may inform a subject of a dependent adult
abuse report of a person’s sexua abuse history if the depart-
ment determines at any time that disclosure is necessary for
the protection of the dependent adult. A subject may be in-
formed that a person islisted on the child or dependent adult
abuse registry as having a founded sexual abuse report or is
listed on the sex offender registry.

ITEM 3. Amend rule 441—176.13(235B) as follows:

Amend subrule 176.13(2) asfollows:

176.13(2) Unfounded reports. A report of dependent
adult abuse determined to be unfounded shall be expunged
when one year from the date it is determined to be un-
founded, in accordance with lowa Code section 235B.9, sub-
section 2.

Rescind and reserve subrule 176.13(3).

ITEM 4. Amend 441—Chapter 176, implementation
clause, asfollows:

These rules are intended to implement lowa Code chapter
235B as amended by 2003 lowa Acts, Senate File 416 and
House File 558.

[Filed Emergency 7/10/03, effective 7/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2655B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed Emer gency

Pursuant to the authority of 1owa Code section 234.6, the
Department of Human Services amends Chapter 202, “Fos-
ter Care Services,” lowa Administrative Code.

This amendment conforms the rule on voluntary foster
care placements to statutory changes made by 2003 lowa
Acts, House File 667, section 37. That legislation extends
from 30 days to 90 days the potential duration of afoster care
placement made on avoluntary basis for a child under the age
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of 18. (Longer placements must be authorized by juvenile
court action.) The amendment aso makes technical changes
to update the form number of the Voluntary Placement
Agreement and the title of the Department employee respon-
sible for approving the Voluntary Placement Agreement, for
clarity.

This amendment does not provide for waiversin specified
situations because the Department does not have the author-
ity to waive statutory provisions.

The Department finds that notice and public participation
are impracticable and contrary to the public interest because
the current ruleis in contradiction with statutory changes that
took effect on July 1, 2003. Therefore, this amendment is
filed pursuant to lowa Code section 17A.4(2).

The Department finds that this amendment confers a bene-
fit by making rules conform to the authorizing statute and
benefits families seeking voluntary foster care placement by
extending the time available to resolve the issues resulting in
foster care placement without formal court action. There-
fore, thisamendment is filed pursuant to lowa Code section
17A.5(2)"b"(2). The Department finds that the normal effec-
tive date of this amendment should be waived and this
amendment made effective July 10, 2003.

This amendment is also published herein under Notice of
Intended Action as ARC 2659B to alow for public com-
ment.

The Council on Human Services adopted this amendment
July 9, 2003.

This amendment isintended to implement lowa Code sec-
tion 234.35(1)“¢” as amended by 2003 lowa Acts, House File
667, section 37.

This amendment became effective July 10, 2003.

The following amendment is adopted.

Amend rule 441—202.3(234) as follows:

Amend subrules 202.3(1) and 202.3(2) as follows:

202.3(1) All voluntary placement agreementsinitiated af-
ter June-30,-1992 July 1, 2003, for children under the age of
18 shall terminate after 30 90 days.

1992.

202.3(2) When the voluntary placement is of a child who
is under the age of 18, a Voluntary Foster Care Placement
Agreement, Form SS-2604 470-0715, shall be completed
and signed by the parent(s) or guardian and the county office
where the parent or guardian resides. Voluntary Foster Care
Placement Agreements shall not be used to place children
outside lowa and shall not be signed with parents or guard-
ianswho reside outside lowa. Voluntary Foster Care Place-
ment Agreements shall terminate if the child's parent or
guardian moves outside lowa after the placement.

Amend subrule 202.3(3), paragraphs“a” and “b,” asfol-
lows:

a. When the voluntary placement is of a child who is
aged 18 or older and who has a court-ordered guardian, the
Voluntary Foster Care Placement Agreement, Form SS-2604
470-0715, shall be completed and signed by the guardian and
the county office where the guardian resides. Voluntary Fos-
ter Care Placement Agreements shall not be used to place
children outside lowa and shall not be signed with guardians
who reside outside lowa. Voluntary Foster Care Placement
Agreements shall terminate if the child’s guardian moves
outside lowa after the placement.

b. When the voluntary placement is of a child who is
aged 18 or older and who does not have a court-appointed
guardian, the Voluntary Foster Care Placement Agreement,
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Form SS-2604 470-0715, shall be completed and signed by
the child and the county office where the child resides.

Amend subrule 202.3(4) asfollows:

202.3(4) All voluntary placements shall be approved by
the regional-administrator service area manager or designee.

Amend the implementation clause as follows:

This rule is intended to implement lowa Code section
234.6(6)“b” and section 234.35(1)“ ¢” as amended by 1992
2003 lowa Acts, House File 2480 667, sections-11-and-12
section 37.

[Filed Emergency 7/10/03, effective 7/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2687B

PROFESSIONAL LICENSURE
DIVISION[645]

Adopted and Filed Emer gency

Pursuant to the authority of 1owa Code section 147.76, the
Board of Physician Assistant Examiners hereby amends
Chapter 325, “ Administrative and Regulatory Authority for
the Board of Physician Assistant Examiners’; rescinds Chap-
ter 326, “Licensure of Physician Assistants,” and adopts new
Chapter 326 with the same title; amends Chapter 328, “Con-
tinuing Education for Physician Assistants’; and rescinds
Chapter 330, “Fees,” lowa Administrative Code, and adopts
new Chapter 330 with the sametitle.

These amendments implement lowa Code chapter 148C
as amended by 2003 lowa Acts, House File 628. The amend-
ments rescind all references to registration and to the rulesre-
view group; enable applicants to apply for licensure before
obtaining a supervising physician; and alow physician assis-
tants to place their licenses on inactive statusif they are not
currently practicing in lowa.

In compliance with lowa Code section 17A.4(2), the Divi-
sion finds that notice and public participation are impractica-
ble because of the immediate need for rule changesto imple-
ment the provisions of 1owa Code chapter 148C as amended
by 2003 lowa Acts, House File 628.

The Division also finds, pursuant to lowa Code section
17A.5(2)"b" (2), that the normal effective date of the amend-
ments should be waived and these amendments should be
made effective upon filing with the Administrative Rules
Coordinator on July 18, 2003, because the amendments facil-
itate the renewal process for licensees who are currently
scheduled to renew their licenses.

The Board of Physician Assistant Examiners adopted
these amendments on July 16, 2003.

These amendments are intended to implement lowa Code
chapter 148C as amended by 2003 lowa Acts, House File
628, and lowa Code chapters 17A and 272C.

These amendments became effective July 18, 2003.

The following amendments are adopted.

ITEM 1. Amend rule 645—325.1(17A) by rescinding the
definition of “review group.”

ITEM 2. Rescind rule 645—325.7(17A,147,148C).
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ITEM 3. Rescind 645—Chapter 326 and adopt the fol-
lowing new chapter in lieu thereof:

CHAPTER 326
LICENSURE OF PHY SICIAN ASSISTANTS

645—326.1(148C) Definitions.

“Approved program” means a program for the education
of physician assistants which has been accredited by the
American Medical Association’s Committee on Allied
Health Education and Accreditation, by its successor, the
Commission on Accreditation of Allied Health Education
Programs, or by its successor, the Accreditation Review
Commission on Education for the Physician Assistant, or its
SUCCESSOr.

“Board” means the board of physician assistant examin-
ers.

“CME” means continuing medical education.

“Department” means the department of public health.

“Direction” means authoritative policy or procedural
guidance for the accomplishment of afunction or activity.

“Licensee” means aperson licensed by the board as a phy-
sician assistant to provide medical services under the super-
vision of one or more physicians.

“Locum tenens’ means the temporary substitution of one
licensed physician assistant for another.

“Mandatory training” means training on identifying and
reporting child abuse or dependent adult abuse required of
physician assistants who are mandatory reporters. The full
reguirements on mandatory reporting of child abuse and the
training requirements are found in lowa Code section 232.69.
The full requirements on mandatory reporting of dependent
adult abuse and the training requirements are found in lowa
Code section 235B.16.

“NCCPA” means the National Commission on Certifica-
tion of Physician Assistants.

“Physician” means a person who is currently licensed in
lowato practice medicine and surgery, osteopathic medicine
and surgery, or osteopathy. A physician supervising a physi-
cian assistant practicing in afederal facility or under federa
authority shall not be required to obtain licensure beyond li-
censure requirements mandated by the federal government
for supervising physicians.

“Physician assistant” means a person licensed as a physi-
Cian assistant by the board.

“Remote medicd site” meansamedical clinic for ambula
tory patients which is away from the main practice location
of asupervising physician and in which a supervising physi-
cian ispresent less than 50 percent of thetimethe siteis open.
“Remote medical site” will not apply to nursing homes, pa-
tient homes, hospital outpatient departments or any location
at which medical careisincidentally provided (e.g., diet cen-
ter, freeclinic, site for athletic physicals, jail facility).

“Supervising physician” means a physician who super-
vises the medical services provided by the physician assistant
and who accepts ultimate responsibility for the medical care
provided by the physician/physician assistant team.

“Supervision” means that a supervising physician retains
ultimate responsibility for patient care, although a physician
need not be physically present at each activity of the physi-
cian assistant or be specifically consulted before each dele-
gated task is performed. Supervision shall not be construed
as requiring the personal presence of a supervising physician
at the place where such services are rendered except insofar
as the personal presenceis expressly required by these rules
or by lowa Code chapter 148C.
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“Supply prescription drugs’ meansto deliver to a patient
or the patient’s representative a quantity of prescription drugs
or devices that are properly packaged and labeled.

645—326.2(148C) Requirementsfor licensure.

326.2(1) Thefollowing criteriashall apply to licensure:

a. An applicant shall complete a board-approved ap-
plication packet. Application forms may be obtained from
the board’s Web site (http://www.idph.state.ia.us/licensure)
or directly from the board office. All applications shall be
sent to the Board of Physician Assistant Examiners, Profes-
sional Licensure Division, Fifth Floor, Lucas State Office
Building, Des Moines, lowa 50319-0075.

b. An applicant shall complete the application form ac-
cording to the instructions contained in the application.

c. Each application shall be accompanied by the ap-
propriate fees payable by check or money order to the lowa
Board of Physician Assistant Examiners. The feesare nonre-
fundable.

d. Each applicant shall provide official copies of aca-
demic transcripts that have been sent to the board directly
from an approved program for the education of physician as-
sistants. EXCEPTION: An applicant who is not a graduate of
an approved program but who passed the NCCPA initial cer-
tification examination prior to 1986 is exempt from the grad-
uation requirement.

e. An applicant shall provide a copy of theinitial certifi-
cation from NCCPA, or its successor agency, sent directly to
the board from the NCCPA, or its successor agency.

f. Prior to beginning practice, the physician assistant
shall notify the board of the identity of the supervising physi-
cian(s) on the board-approved form.

326.2(2) Licenseeswho wereissued their licenses within
six months prior to the renewal date shall not be required to
renew their licenses until the renewal date two years later.

326.2(3) Incomplete applications that have been onfilein
the board office for more than two years shal be:

a. Considered invalid and shall be destroyed; or

b. Maintained upon written request of the candidate.

645—326.3(148C) Temporary licensure.

326.3(1) A temporary license may be issued for an appli-
cant who has not taken the NCCPA initia certification ex-
amination or successor agency examination or iswaiting for
the results of the examination.

326.3(2) The applicant must comply with subrule
326.2(1), with the exception of paragraph “e.”

326.3(3) A temporary license shall be valid for one year
from the date of issuance.

326.3(4) The temporary license shall be renewed only
once upon the applicant’s showing proof that, through no
fault of the applicant, the applicant was unable to take the
certification examination recognized by the board. Proof of
inability to take the certification examination shall be sub-
mitted to the board office with written request for renewal of
atemporary license, accompanied by the temporary license
renewal fee.

326.3(5) If the temporary licensee fails the certification
examination, the temporary licensee must cease practice im-
mediately and surrender the temporary license by the next
business day.

326.3(6) Thereisno additional fee for converting tempo-
rary licensure to permanent licensure.

645—326.4(148C) Licensure by endorsement. An appli-
cant who has been licensed under the laws of another jurisdic-
tion shall file an application for licensure by endorsement. An
applicant shall:
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326.4(1) Submit to the board a completed application ac-
cording to the instructions on the application.

326.4(2) Pay the nonrefundable licensure fee.

326.4(3) Provide an officia copy of the transcript sent di-
rectly to the board from an approved program for the educa-
tion of physician assistants or qualify for the exception stated
in paragraph 326.2(1)"d.”

326.4(4) Provide a copy of theinitia certification from
NCCPA, or its successor agency, sent directly to the board
from the NCCPA, or its successor agency. Additionaly, pro-
vide one of the following documents:

a. Copy of current certification from the NCCPA, or its
successor agency, sent directly to the board from the NCCPA,
or its successor agency; or

b. Proof of completion of 100 CME hoursfor each bien-
nium since initial certification.

326.4(5) Provide verification of license(s) from every
state of the United States and from the District of Columbia
in which the applicant has practiced, which shall be sent di-
rectly from the state(s) to the board office.

326.4(6) Prior to beginning practice, the physician assis-
tant shall notify the board of the identity of the supervising
physician(s) on the board-approved form.

645—326.5(148C) Licensure by reciprocal agreement.
The board may enter into areciprocal agreement with the Dis-
trict of Columbia or any state, territory, province or foreign
country with equal or similar requirements for licensure of
physician assistants.

645—326.6(148C) Examination requirements. The appli-
cant for licensure as a physician assistant shall successfully
pass the certifying examination for physician assistants con-
ducted by the National Commission on Certification of Phy-
sician Assistants or a successor examination approved by the
board.

645—326.7(148C) Educational qualifications. An appli-
cant for licensure as a physician assistant shall submit official
copies of academic transcripts from an approved program for
education of physician assistants, or the applicant shall quali-
fy for the exception stated in paragraph 326.2(1)"d.”

645—326.8(148C) Supervision requirements.

326.8(1) Notification requirements. Physician assistants
shall use the board-approved formsto notify the board of the
identity of their supervising physicians at the following
times:

a. Prior to beginning practicein lowa.

b. Within 90 days of any change in supervisory relation-
ship or change in supervisory physicians.

c. Atthetime of license renewal. The physician assis-
tant shall provide the identity of the current supervising phy-
sician(s) and of the supervising physician(s) who has pro-
vided supervision during the physician assistant’s current
biennium.

326.8(2) The physician assistant shall maintain documen-
tation of current supervising physicians, which shall be made
available to the board upon request.

326.8(3) A physician assistant who provides medical ser-
vices shall be supervised by one or more physicians; but a
physician shall not supervise more than two physician assis-
tants at the same time.

326.8(4) It shall bethe responsibility of the physician as-
sistant with a supervising physician to ensure that the physi-
Cian assistant is adequately supervised.

a. Patient care provided by the physician assistant shall
be reviewed with a supervising physician on an ongoing ba-
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sis asindicated by the clinical condition of the patient. Al-
though every chart need not be signed nor every visit re-
viewed, nor does the supervising physician need to be physi-
cally present at each activity of the physician assistant, it is
the responsibility of the supervising physician and physician
assistant to ensure that each patient has received the ap-
propriate medical care.

b. Patient care provided by the physician assistant may
be reviewed with a supervising physician in person, by tele-
phone or by other telecommunicative means.

¢. When signatures are required, electronic signatures
are alowed if:

(1) Thesignatureistranscribed by the signer into an elec-
tronic record and is not the result of electronic regeneration;
and

(2) A mechanism exists allowing confirmation of the sig-
nature and protection from unauthorized reproduction.

d. If the physician assistant is being trained to perform
new medical procedures, the training may be carried out only
under the direct, personal supervision of a supervising physi-
cian or another qualified individual.

645—326.9(148C) Licenserenewal.

326.9(1) Thehbiennial license renewal period for alicense
to practice as a physician assistant shall begin on October 1
and end on September 30. The licensee shall meet the contin-
uing education requirements of 645—Chapter 328 at thetime
of license renewal.

326.9(2) A renewal of license application and continuing
education report form to practice as a physician assistant
shall be mailed to the licensee at least 60 days prior to the ex-
piration of the license. Failure to receive the renewal ap-
plication shal not relieve the licensee of the obligation to pay
biennial renewal fees on or before the renewal date.

a. Thelicensee shall submit the completed application,
continuing education report form or copy of current certifica
tion, and renewal fee to the board office before the license ex-
piration date. If thelicenseeis currently practicing as a phy-
sician assistant, alist of supervising physicians shall be sub-
mitted with the renewal documents.

b. A licensee who regularly examines, attends, counsels
or treats children in lowa shall indicate on the renewal ap-
plication completion of two hours of training in child abuse
identification and reporting in the previousfive years or con-
dition(s) for waiver of thisrequirement asidentified in para-
graph “f.”

c. A licensee who regularly examines, attends, counsels
or treats dependent adults in lowa shall indicate on the re-
newal application completion of two hours of training in de-
pendent adult abuse identification and reporting in the pre-
vious five years or condition(s) for waiver of this require-
ment as identified in paragraph “f.”

d. A licensee who regularly examines, attends, counsels
or treats both dependent adults and children in lowa shal in-
dicate on the renewal application completion of training in
abuse identification and reporting for dependent adults and
children in the previous five years or condition(s) for waiver
of thisrequirement as identified in paragraph “f.”

Training may be completed through separate courses as
identified in paragraphs “b” and “c” or in one combined two-
hour course that includes curriculafor identifying and report-
ing child abuse and dependent adult abuse.

e. Thelicensee shall maintain written documentation for
five years after mandatory training as identified in para-
graphs“b” to “d,” including program date(s), content, dura-
tion, and proof of participation.
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f.  Therequirement for mandatory training for identify-
ing and reporting child and dependent adult abuse shall be
suspended if the board determines that suspension isin the
public interest or that a person at the time of license renewal:

(1) Isengaged in active duty in the military service of this
state or the United States.

(2) Holdsacurrent waiver by the board based on evidence
of significant hardship in complying with training require-
ments, including an exemption of continuing education re-
quirements or extension of time in which to fulfill require-
ments due to aphysical or mental disability or illness asiden-
tified in 645—Chapter 328.

g. The board may select licensees for audit of com-
pliance with the requirementsin paragraphs “b” to “f.”

h. Persons licensed to practice as physician assistants
shall keep their renewal licenses displayed in a conspicuous
public place at the primary site of practice.

326.9(3) Late renewal. If the renewal fee, continuing
education report and renewal application are received within
30 days after the license expiration date, the late fee for fail-
ure to renew before expiration shall be charged.

326.9(4) When al requirements for license renewal are
met, the licensee shall be sent alicense renewal card by regu-
lar mail.

645—326.10(272C) Exemptions for inactive practition-
ers.

326.10(1) A licensee whoisnot engaged in practicein the
state of lowa may be granted an exemption of compliance
and obtain a certificate of exemption upon written applica-
tion to the board. The application shall contain a statement
that the applicant will not engage in practice in the state of
lowa without first complying with all regulations governing
reinstatement. The application for a certificate of exemption
shall be submitted upon the form provided by the board. A
licensee must hold a current license in good standing in order
to apply for inactive status and must apply prior to the license
expiration date.

326.10(2) Reinstatement of inactive practitioners. Anin-
active practitioner who has requested and been granted an ex-
emption of compliance with the renewal requirements and
who has obtained a certificate of exemption shall, prior to en-
gaging in the practice of the profession in lowa, satisfy the
requirements for reinstatement as outlined in 645—
328.9(148C).

326.10(3) A licensee shall renew at the scheduled renew-
a. A licensee whose license was reinstated within six
months prior to the renewal date shall not be required to re-
new the license until the renewal date two years |ater.

326.10(4) A new licensee whose licenseis on inactive sta-
tus during the initial license renewal time period and who re-
instates the license before the first license expiration date will
not be required to complete continuing education for that
first license renewal time period only. One hundred hours of
continuing education will be required for every renewal
thereafter.

326.10(5) Verification of license(s) is required from every
state in which the licensee has practiced since the lowa li-
cense became inactive.

326.10(6) Reinstatement of inactive license. The follow-
ing chart illustrates the requirements for reinstatement based
on the length of time a license has been inactive.
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645—326.11(272C) Lapsed license.

326.11(1) If the renewal fee and continuing education re-
port are received more than 30 days after the license renewal
expiration date, the licenseislapsed. An application for rein-
statement accompanied by the reinstatement fee, the renewal
fee(s) for each biennium the license is lapsed and the late fee
for failure to renew before expiration must be filed with the
board. The licensee may be subject to an audit of the licen-
see’s continuing education report.

326.11(2) Licensees who have not fulfilled the require-
ments for license renewal or for an exemption in the required
time frame will have alapsed license and shall not engagein
practice as a physician assistant. Practicing without alicense
may be cause for disciplinary action.

326.11(3) In order to reinstate alapsed license, licensees
shall comply with all requirements for reinstatement as out-
lined in 645—328.5(148C).

326.11(4) After the reinstatement of alapsed license, the
licensee shall renew at the next scheduled renewal and com-
plete the continuing education required for that biennium.

326.11(5) Verifications of license(s) are required from ev-
ery state in which the licensee has practiced since the lowa
license lapsed.

326.11(6) Reinstatement of alapsed license. The follow-
ing chart illustrates the requirements for reinstatement based
on the length of time alicense has lapsed.

An applicant shall 30 days after

: ; P 2 or more
satisfy the following expiration date
requirements: up to 1 renewal renewals
Submit written
application for . .
rei nstatement to Required Required
the board
Pay the current
Pay the late fee $50 $50

326.12(2) If an applicant who has been denied licensure
by the board appeals the licensure denia and requests a hear-
ing pursuant to this rule, the hearing and subsequent proce-
dures shall be held pursuant to the process outlined in lowa
Code chapters 17A and 272C.

645—326.13(148C) Use of title. A physician assistant li-
censed under lowa Code chapter 148C may use the words
“physician assistant” after the person’s name or signify the
same by the use of the letters “PA.”

645—326.14(148C) Addresschange. Thephysician assis-
tant shall notify the board of any change in permanent address
within 30 days of its occurrence.

645—326.15(148C) Student physician assistant.
326.15(1) Any person who is enrolled as a student in an
approved program shall comply with the rules set forth in this
chapter. A student is exempted from licensure requirements.
326.15(2) Notwithstanding any other provisions of these
rules, a student may perform medical services when they are
rendered within the scope of an approved program.

645—326.16(148C) Recognition of an approved pro-
gram. Theboard shall recognize a program for education and
training of physician assistantsif it is accredited by the Amer-
ican Medical Association’s Committee on Allied Health
Education and Accreditation, by its successor, the Commis-
sion on Accreditation of Allied Health Educational Pro-
grams, or by its successor, the Accreditation Review Com-
mission on Education for the Physician Assistant, or its suc-
CESsOor.

This rule is intended to implement lowa Code section
148C.2.

These rules are intended to implement |owa Code chapters
17A and 272C and chapters 147 and 148C as amended by
2003 lowa Acts, House File 628.
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ITEM 4. Rescind the definition for “active license” in
rule 645—328.1(148C).

ITEM 5. Renumber rule 645—328.8(272C) as 645—
328.10(272C) and adopt the following new rules:

645—328.8(148C) Continuing education exemption for
inactive practitioners. A licensee who is not engaged in
practice in the state of lowamay be granted an exemption of
continuing education compliance and obtain a certificate of
exemption upon written application to the board. The ap-
plication shall contain a statement that the applicant will not
engage in practice in lowa without first complying with al
regulations governing reinstatement. The application for a
certificate of exemption shall be submitted upon forms pro-
vided by the board.

645—328.9(148C) Reinstatement of inactive practition-
ers. Inactive practitioners who have obtained a certificate of
exemption shall, prior to engaging in practice as a physician
assistant in the state of lowa, satisfy the following require-
ments for reinstatement:

1. Submit awritten application for reinstatement;

2. Pay thereinstatement fee;

3. Provide verification of license(s) from every state in
which the licensee has practiced since obtaining inactive sta-
tus;

4. Provide evidence of satisfactory completion of con-
tinuing education requirements during the period the license
was inactive. The total humber of continuing education
hours required for license reinstatement is computed by mul-
tiplying 100 by the number of bienniums since the license
was placed on inactive status to a maximum of two bien-
niums or 200 hours of continuing education credit, of which
at least 40 percent of the hours completed shall be in Catego-
ry l.

ITEM 6. Rescind 645—Chapter 330 and adopt the fol-
lowing new chapter in lieu thereof:

CHAPTER 330
FEES

645—330.1(148C) Fees. All feesare nonrefundable.
330.1(1) Application feefor alicenseis $100.
330.1(2) Feefor atemporary licenseis $100.
330.1(3) Renewal of license feeis $100.
$5330.1(4) Late feefor failure to renew before expirationis
0.
330.1(5) Reinstatement feeis $50.
330.1(6) Duplicate license feeis $10.
330.1(7) Feefor verification of licenseis $10.
330.1(8) Returned check feeis $15.
330.1(9) Disciplinary hearing fee is amaximum of $75.
This rule is intended to implement lowa Code section
147.8 and chapters 17A, 148C and 272C.

[Filed Emergency 7/18/03, effective 7/18/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.
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ARC 2652B

PUBLIC HEALTH
DEPARTMENT[641]

Adopted and Filed Emergency

Pursuant to the authority of 1owa Code section 139A.8(8),
the Department of Public Health hereby amends Chapter 7,
“Immunization of Persons Attending Elementary or Secon-
dary Schools or Licensed Child Care Centers,” lowa Admin-
istrative Code.

The rules in Chapter 7 describe immunization require-
ments for attendance at elementary or secondary schools or
licensed child care centers. The lowa General Assembly
passed 2003 lowa Acts, House File 641, which adds the vari-
cellavaccine to the list of immunizations required for enroll-
eesin licensed child care centers and public or nonpublic ele-
mentary or secondary schools. These amendments provide
information about the dose and timing of thisvaccine. Child
care centers and schools are expected to comply with thisre-
quirement as soon as possible. Complete compliance is ex-
pected by January 1, 2004.

In accordance with lowa Code section 17A.4(2), the De-
partment finds that notice and public participation are con-
trary to the public interest because the Act took effect July 1,
2003, and the information in these amendments is necessary
to facilitate school enrollment for the fall.

The Department also finds, pursuant to lowa Code section
17A.5(2)"b"(2), that the norma effective date of these
amendments should be waived and these amendments should
be made effective upon filing with the Administrative Rules
Coordinator on July 9, 2003, as these amendments confer a
benefit on the public by allowing the public sufficient time
for compliance.

These amendments are also published herein under Notice
of Intended Action as ARC 2653B to allow public comment.
This emergency filing permits the Department to implement
the new provisions of the law.

The State Board of Health adopted these amendments on
July 9, 2003.

These amendments became effective on July 9, 2003.

These amendments are intended to implement lowa Code
section 139A.8 as amended by 2003 lowa Acts, House File
641.

The following amendments are adopted.

ITEM 1. Amend subrule 7.4(5) asfollows:

7.4(5) 18 months of age and older: Applicants enrolled or
attempting to enroll in alicensed child care center shall have
received:

a. toc. No change.

d. At least one dose of rubeola (measles) and rubella
containing vaccine received after the applicant was at least
12 months of age: ; and

e. At least one dose of varicella vaccine received after
the applicant was at least 12 months of age, unless the appli-
cant has had a reliable history of natural disease.

ITEM 2. Amend subrule 7.4(6) by adding new paragraph
“e" asfollows:

e. Atleast one dose of varicellavaccine if the applicant
was born on or after September 15, 1997, unless the applicant
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has had areliable history of natural disease, prior to the appli-
cant’s enrollment in school. This dose shall have been re-
ceived after the applicant was at least 12 months of age.

[Filed Emergency 7/9/03, effective 7/9/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2686B

REVENUE DEPARTMENT([701]

Adopted and Filed Emergency

Pursuant to the authority of 2003 lowa Acts, Senate File
375, section 7, the Department of Revenue hereby amends
Chapter 85, “Tobacco Master Settlement Agreement,” lowa
Administrative Code.

These rules require the Department to develop and publish
on the Department’s Web site a directory listing al tobacco
product manufacturers that have provided current and accu-
rate certification conforming to the requirements of 2003
lowa Acts, Senate File 375, section 3(1), and al brand fami-
lies that are listed in the certification, with the exceptions
provided in 2003 lowa Acts, Senate File 375, section 3(2).

In compliance with lowa Code section 17A.4(2), the De-
partment finds that notice and public participation are im-
practical because 2003 lowa Acts, Senate File 375, requires
that the Web site directory be published by August 6, 2003.

Pursuant to lowa Code section 17A.5(2)"b" (2), the nor-
mal effective date for these rulesis waived because they con-
fer apublic benefit in that they aid the enforcement of lowa
Code chapter 453C and thereby safeguard the tobacco master
settlement agreement, the fiscal soundness of the state, and
the public health.

These rules are intended to implement 2003 lowa Acts,
Senate File 375.

These rules became effective July 30, 2003.

The following rules are adopted.

ITEm 1. Amend 701—Chapter 85 by inserting the fol-
lowing new Division | heading before rule 701—
85.1(453C):

DIVISION |
TOBACCO MASTER SETTLEMENT AGREEMENT

ITEM 2. Amend 701—Chapter 85 by adopting new Di-
vision |l asfollows:

DIVISION 11

TOBACCO PRODUCT MANUFACTURERS
OBLIGATIONS AND PROCEDURES

701—85.21(80GA,SF375) Definitions. For purposes of
this division, the definitions set forth in 2003 lowa Acts, Sen-
ate File 375, section 2, shall apply.

701—85.22(80GA ,SF375) Directory of tobacco product
manufacturers.

85.22(1) Directory of cigarettes approved for stamping
and salein lowa. A tobacco product manufacturer and a
brand family shall not be included in the directory authorized
by 2003 lowa Acts, Senate File 375, section 3, after April 30
each year until and unless the tobacco product manufacturer
has provided current and accurate certification conforming to
the requirements of 2003 lowa Acts, Senate File 375, section
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3. Nonparticipating manufacturers and their brand families
shall not be included in the directory after April 30 each year
until and unless the attorney general has determined that the
nonparticipating tobacco product manufacturer is in full
compliance with 2003 lowa Acts, Senate File 375, section 3,
and that neither subsection (2)“b” (1) nor (2)“b"(2) of section
3 applies to the nonparticipating tobacco product manufac-
turer or abrand family it seeks to have included in the direc-
tory. A tobacco product manufacturer or brand family shall
be deleted from the directory if a determination is made by
the attorney genera that the tobacco product manufacturer
no longer meets the requirements of 2003 lowa Acts, Senate
File 375, section 3, or that either subsection (2)“b”(1) or
(2)“b” (2) of section 3 applies.

85.22(2) Natice of inclusion in directory. The attorney
genera shall notify atobacco product manufacturer by mail
that it has met the requirements of 2003 lowa Acts, Senate
File 375, section 3, and will be included in the directory. This
notice shall include each brand family that the attorney gen-
eral determines will be included in the directory.

85.22(3) Notice of noninclusion in or deletion from the
directory. Tobacco product manufacturers that have applied
for inclusion in the directory shall be notified in writing of a
decision made by the attorney general not to includein or to
delete from the directory the tobacco product manufacturer
or abrand family. Such notice shall be served on the tobacco
product manufacturer’s agent for service of process by certi-
fied mail.

85.22(4) Procedure for contesting notice of noninclusion
or deletion. A tobacco product manufacturer that disagrees
with a decision made by the attorney general in relation to the
directory may contest the validity of the decision within 60
days of the date of the decision by filing awritten protest of
that decision with the lowa Department of Revenue, Clerk of
the Hearings Section, Hoover State Office Building, Fourth
Floor, Des Moines, lowa 50319, pursuant to rule 701—
7.41(17A). The protest shall conform generally to the re-
quirements of 701—subrules 7.41(1) and 7.41(2) to the ex-
tent applicable. The protest will, thereafter, be processed and
a contested case hearing will be held in general conformity
with the rules set forth in 701—Chapter 7, Division 11, rules
7.43(17A), 7.45(17A), and 7.47(17A) to 7.49(17A), subrule
7.50(7), and rules 7.51(17A) to 7.54(17A) to the extent appli-
cable. The burden of proof shall be on the tobacco product
manufacturer to establish that it or a particular brand family
is entitled to be listed in the directory.

The form, status, finality and appealability of orders shall
be controlled by the general provisions of 701—subrule
7.50(7), except that no appeal to or on motion of the state
board of tax review or any other agency is authorized. All
parties to the contested case may appeal any orders entered in
relation to the contested case.

Stays of the decision of the attorney general during the
pendency of the contested case proceedings and judicial re-
view of thefinal contested case order of the department may
be sought under 701—subrule 7.50(8). However, the addi-
tion or retention of atobacco product manufacturer or brand
family in the directory shall not be ordered during the pen-
dency of the contested case proceedings and judicial review
of the final contested case order unless a sufficient bond has
been provided to the attorney general to ensure that all es-
crow amounts owed at the time of bonding and all escrow
amounts reasonably expected to become due during the pen-
dency of the contested case and all related appealswill be sat-
isfied if the tobacco product manufacturer does not ultimate-
ly prevail inits challenge. Such bonds shall be subject to up-
date on a quarterly basis on motion of the attorney general.
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If aclaim is made that a particular entity is the tobacco
product manufacturer and the entity obtains an order allow-
ing it and any of the brandsit claimsto be responsible for to
be listed in the directory pending final resolution of its status
and it is ultimately determined that the entity is not the tobac-
co product manufacturer, the required bond shall be forfeited
to the state.

IAB 8/6/03

These rules are intended to implement 2003 lowa Acts,
Senate File 375.

[Filed Emergency 7/18/03, effective 7/30/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.
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ARC 2668B

COLLEGE STUDENT AID
COMMISSION[283]

Adopted and Filed

Pursuant to the authority of 1owa Code section 261.3, the
College Student Aid Commission amends Chapter 10, “Fed-
eral Family Education Loan Programs,” lowa Administra-
tive Code.

The adopted amendments, which clarify the rules, are
made pursuant to Executive Order Number 8. The amend-
ments do not materially affect the administration of the pro-
gram.

Notice of Intended Action was published in the April 30,
2003, lowa Administrative Bulletin as ARC 2435B. No
comments were received from the public. The adopted
amendments are identical to those published under Notice.

These amendments were approved during the July 8,
2003, meeting of the College Student Aid Commission.

These amendments will become effective September 10,
2003.

These amendments are intended to implement lowa Code
section 17A.3(1)“a” and “b" and chapter 261.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendments to Ch 10] is being omitted.
These amendments are identical to those published under No-
ticeas ARC 2435B, |AB 4/30/03.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]

ARC 2667B

COLLEGE STUDENT AID
COMMISSION[283]

Adopted and Filed

Pursuant to the authority of lowa Code section 261.3, the
College Student Aid Commission amends Chapter 14, “Os-
teopathic Physician Recruitment Program,” lowa Adminis-
trative Code.

The adopted amendments, which clarify the rules, are
made pursuant to Executive Order Number 8. The amend-
ments do not materially affect the administration of the pro-
gram.

Notice of Intended Action was published in the April 30,
2003, lowa Administrative Bulletin as ARC 2434B. No
comments were received from the public. The adopted
amendments are identical to those published under Notice.

These amendments were approved during the July 8,
2003, meeting of the College Student Aid Commission.

These amendments will become effective September 10,
2003.

These amendments are intended to implement lowa Code
section 17A.3(1)“a” and “b” and chapter 261.
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EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendments to Ch 14] is being omitted.
These amendments areidentical to those published under No-
ticeas ARC 2434B, I1AB 4/30/03.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]

ARC 2666B

COLLEGE STUDENT AID
COMMISSION[283]

Adopted and Filed

Pursuant to the authority of lowa Code section 261.3, the
College Student Aid Commission rescinds Chapter 23, “ Phy-
sician Loan Payments Program,” lowa Administrative Code.

This adopted amendment eliminates rules for a program
for which there is ho longer statutory authority and is made
pursuant to Executive Order Number 8.

Notice of Intended Action was published in the April 30,
2003, lowa Administrative Bulletin as ARC 2440B. No
comments were received from the public. The adopted
amendment isidentical to that published under Notice.

This amendment was approved during the July 8, 2003,
meeting of the College Student Aid Commission.

This amendment will become effective September 10,
2003.

This amendment isintended to implement lowa Code sec-
tion 17A.3(1)"“a" and “b” and chapter 261.

The following amendment is adopted.

Rescind and reserve 283—Chapter 23.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2665B

COLLEGE STUDENT AID
COMMISSION[283]

Adopted and Filed

Pursuant to the authority of lowa Code section 261.3, the
College Student Aid Commission amends Chapter 32, “Chi-
ropractic Graduate Student Forgivable Loan Program,” lowa
Administrative Code.

The adopted amendments, which clarify the rules, are
made pursuant to Executive Order Number 8. The amend-
ments do not materially affect the administration of the pro-
gram.

Notice of Intended Action was published in the April 30,
2003, lowa Administrative Bulletin as ARC 2433B. No
comments were received from the public. The adopted
amendments are identical to those published under Notice.
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These amendments were approved during the July 8,
2003, meeting of the College Student Aid Commission.

These amendments will become effective September 10,
2003.

These amendments are intended to implement lowa Code
section 17A.3(1)“a” and “b” and chapter 261.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [32.1] is being omitted. These amend-
ments are identical to those published under Noticeas ARC
2433B, |1AB 4/30/03.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]

ARC 2664B

COLLEGE STUDENT AID
COMMISSION[283]

Adopted and Filed

Pursuant to the authority of lowa Code section 261.3, the
College Student Aid Commission amends Chapter 35,
“Teacher Shortage Forgivable Loan Program,” lowa Admin-
istrative Code.

The adopted amendments, which clarify the rules, are
made pursuant to Executive Order Number 8. The amend-
ments do not materially affect the administration of the pro-
gram.

Notice of Intended Action was published in the April 30,
2003, lowa Administrative Bulletin as ARC 2432B. No
comments were received from the public. The adopted
amendments are identical to those published under Notice.

These amendments were approved during the July 8,
2003, meeting of the College Student Aid Commission.

These amendments will become effective September 10,
2003.

These amendments are intended to implement lowa Code
section 17A.3(1)"“a’ and “b” and chapter 261.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [35.1] is being omitted. These amend-
ments are identical to those published under Noticeas ARC
2432B, |1AB 4/30/03.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]

ARC 2663B

COLLEGE STUDENT AID
COMMISSION[283]

Adopted and Filed

Pursuant to the authority of lowa Code section 261.3, the
College Student Aid Commission amends Chapter 36, “ Gov-
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ernor Terry E. Branstad lowa State Fair Scholarship Pro-
gram,” lowa Administrative Code.

The adopted amendments, which clarify the rules, are
made pursuant to Executive Order Number 8. The amend-
ments do not materially affect the administration of the pro-
gram.

Notice of Intended Action was published in the April 30,
2003, lowa Administrative Bulletin as ARC 2431B. No
comments were received from the public. The adopted
amendments are identical to those published under Notice.

These amendments were approved during the July 8,
2003, meeting of the College Student Aid Commission.

These amendments will become effective September 10,
2003.

These amendments are intended to implement lowa Code
section 17A.3(1)“a” and “b” and chapter 261.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [36.1] is being omitted. These amend-
ments are identical to those published under Notice as ARC
2431B, |AB 4/30/03.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]

ARC 26/0B

EDUCATIONAL EXAMINERS
BOARD[282]

Adopted and Filed

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby amends Chapter 14,
“Issuance of Practitioner’s Licenses and Endorsements,”
lowa Administrative Code.

This amendment clarifies the criteria for an individual
who wishes to convert aninitia license to a standard license.
It also clarifies the criteria for individuals who have teaching
experience in an lowa nonpublic school or from out-of-state
and who desire a standard license. This amendment aligns
wording pertaining to evaluation of new teachers with the
rules submitted by the Department of Education.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on February 19, 2003, as ARC 2311B.
A public hearing on the amendment was held on March 18,
2003. No one attended the public hearing, and no written
comments were received.

The adopted amendment has been modified from the no-
ticed amendment as follows:

1. The phrase “two years successful teaching experi-
ence,” which had been stricken inadvertently, was reinserted;

2. Theword “lowa’ has been added to the phrase “ non-
public school”;

3. For clarification, the phrase “In lieu of this verifica
tion” has been changed to “In lieu of completion of an lowa
state-approved mentoring and induction program”; and

4. The phrase “within the last five years,” which had
been added, was not adopted in order to comply with 2003
lowa Acts, House File 549.

This amendment is intended to implement lowa Code
chapter 284 (2001 lowa Acts, chapter 161 [Senate File 476]).
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This amendment will become effective September 10,
2003.
The following amendment is adopted.

Amend rule 282—14.112(272) asfollows:

282—14.112(272) Requirementsfor a standard license. A
standard license valid for five years may be issued to an appli-
cant who:

1. Completes items “1” to “5" listed under 282—
14.111(272).

2. Shows evidence of successful completion of a state-
approved mentoring and induction program by meeting the
lowa teaching standards as determined by a comprehensive
evaluation and or-an-approved-alternative-option-or two
years' successful teaching experience based-on-alocal-evalu-

i In lieu of completion of an lowa state-
approved mentoring and induction program, the applicant
must provide evidence of three years' successful teaching ex-
perience in an lowa nonpublic school or three years' suc-
cessful teaching experience in an out-of-state K-12 educa-
tional setting.

3. Meetsthe recency requirement of 14.115"3.”

Renewal requirements for this license are set out in 282—
Chapter 17.

[Filed 7/18/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2657B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services amends Chapter 65, “Ad-
ministration,” lowa Administrative Code.

This amendment implements provisions of the Farm Se-
curity and Rural Investment Act of 2002 that affect food
stamp eligibility for aliens. The law requires states to:

e Grant food stamp €ligibility to legal immigrants aged
18 or under who are otherwise dligible, regardless of the date
they entered the United States. Currently, aliensin this age
group are not eligible for food stampsiif they immigrated af-
ter August 22, 1996.

¢ Exclude the income and resources of a sponsor when
determining food stamp €ligibility and benefits for a legal
immigrant who is aged 18 or under.

This amendment does not provide for waiversin specified
situations because the Department does not have the author-
ity to waive provisions of federal law.

Notice of Intended Action on this amendment was pub-
lished in the lowa Administrative Bulletin on May 28, 2003,
as ARC 2490B. The Department received no comment on
the Notice of Intended Action. Thisamendment isidentica
to the Notice of Intended Action.

The Council on Human Services adopted this amendment
on July 9, 2003.

This amendment isintended to implement lowa Code sec-
tion 234.12 and Public Law 107-171, Subtitle D, Section
4401.
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This amendment shall become effective on October 1,
2003.
The following amendment is adopted.

Adopt new subrule 65.37(4) as follows:

65.37(4) Aliens aged 18 or under, regardless of their im-
migration date. The department shall exclude the income
and resources of a sponsor when determining food stamp li-
gibility and benefits for an alien aged 18 or under.

[Filed 7/10/03, effective 10/1/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2642B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Adopted and Filed

Pursuant to the authority of lowa Code sections
10A.104(5) and 135B.7, the Department of Inspections and
Appeals amends Chapter 51, “Hospitals,” lowa Administra-
tive Code.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on June 11, 2003, as ARC 2520B.

The amendments update the Department’s administrative
rules by requiring that hospitals devel op written policies and
procedures regarding mandatory reporting requirements for
abuse situations, incorporating recent changes made in the
federal certification requirements for organ and tissue re-
guests and procurement, and updating references to the Code
of Federal Regulations (CFR) for the purpose of participation
in the Medicare program.

Item 1 of the amendments requires that hospitals have
written policies and procedures covering all requirements for
the mandatory reporting of abuse pursuant to the lowa Code.
Items 2 through 14 clarify rules relating to organ and tissue
requests and procurement, determination of death of adonor,
determination of medical suitability, informed consent, con-
fidentiality, and the training of hospital personnel. Items 15
and 16 update CFR references for Medicare conditions of
participation for critical access hospitals and provide for the
acceptance by the Department of hospital inspections per-
formed by the Joint Commission on the Accreditation of
Healthcare Organizations (JCAHO) or the American Osteo-
pathic Association (AQA).

The amendments were reviewed by the Hospital Licens-
ing Board at its March 5, 2003, meeting and unanimoudly ap-
proved by the members. The amendments a so were present-
ed to the State Board of Health for initia review at the
Board's May 14, 2003, meeting. No comments were re-
ceived from the Board members at that time. A public hear-
ing on the amendments was held July 2, 2003, and no com-
ments were received from the public. The adopted amend-
ments are identical to those published under Notice.

The amendments were presented to the State Board of
Health at its July 9, 2003, meeting at which time the amend-
ments were approved by the Board.

These amendments shall become effective September 10,
2003.

These amendments are intended to implement lowa Code
section 10A.104(5) and chapters 135B and 235B.
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The following amendments are adopted.

ITEM 1. Amend subrule 51.7(4) as follows:

51.7(4) Child abuse and dependent adult abuse. Each
hospital shall ensure that written policies and procedures
cover all requirements for the mandatory reporting of abuse
pursuant to the lowa Code. Each hospital shall provide that
the treatment records of victims of child abuse or dependent
adult abuse include a statement that the department of human
services protective services was contacted.

ITEM 2. Amend subrule 51.8(1), introductory paragraph,
asfollows:

51.8(1) Each hospita licensed in accordance with lowa
Code chapter 135B shall have in place written policies and
protocols for organ and tissue donation. Hospital policies
and protocols for organ and tissue donation shall require that
the patient, or appropriate person able to consent on behalf of
the patient, be made aware of the option to donate as well as
the option to refuse donation and the ability, if any, to revoke
consent once given.

ITEM 3. Amend paragraphs 51.8(1)“a” and “b” as fol-
lows:

a. Hospitals shal be familiar with the uniform anatomi-
cal gift law, lowa Code chapter 142C, and shall develop poli-
cies and protocols for consent to organ and tissue donation by
either the patient or an appropriate person to consent on the
patient’s behalf consistent with that law’s provisions.

b. Hospital policies and protocols for organ and tissue
donation shall set forth the responsibilities of the attending
physician or physicians, nursing staff, and other appropriate
hospital staff personsin the organ and tissue donation proc-
ess. At aminimum, the policies shall set forth who in particu-
lar is authorized to make an organ or tissue donor request and
that all such requests shall be made only

in accordance with clearly delin-
eated written protocol approved by the hospital’s medical
staff and governing board.

ITEM 4. Amend subparagraphs 51.8(1)“d” (1), (2) and
(4) asfollows:

(1) Where the patient is not medically suitable, as deter-
mined by the organ or tissue procurement organization;

(2) Where the hospital lacks

the appropri-
ate facilities or equipment for maintaining the patient or the
organs for the time and in the manner necessary to facilitate
appropriate procurement of the organ organ(s);

(4) Where the hospital has actual-knowledge appropriate
documentation that the patient or the appropriate person to
consent on behalf of the patient does not want to consider the
donam on option epthatdenanemﬂelat%emsothenmeen-

ITEM 5. Rescind subparagraph 51.8(1)" d” (5).

ITEM 6. Amend paragraphs 51.8(1)"e,”
follows:

e. Hospita policies and protocols for organ and tissue
donation shall require documentation in the patient’s medical
record of the fact that a donor request was made and either
accepted or refused, stating to whom the request was made
and who accepted or refused; or that a donor request was not
made, stating the reason why no request was made; or that a
consent previously given was subsequently revoked.

f.  Method and manner of consent, where consent to or-
gan or tissue donation has been given, shall be noted in the

“f" and “h” as
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patient’s medical record. Where revocation of consent, if ap-
plicable, occurs, the manner and method of revocation shall
also be noted in the patient’s medical record.

h. Hospital policies and protocols for organ and tissue
donation shall provide for ongoing communication with the
patient’s family or other appropriate representatives regard-
ing the donation process, the present status of that process
and unexpected delays in the process, and family rights and
responsibilities following organ or tissue donation.

ITEM 7. Amend paragraph 51.8(2)“ c” asfollows:
c The surgeon performing the organ removal shall not;
ances; participate in

the determl nat|n f bral n dh

ITEM 8. Amend paragraph 51.8(3)"a” asfollows:

a. No At or near the time of the patient’s death or when
death has occurred, no organ or tissue donor request shall be
made until the patient has been determined by the designated
organ or tissue procurement organization to be medically
suitable for organ or tissue donation.

ITEM 9. Rescind paragraph 51.8(3)"b.”

ITEM 10. Amend paragraph 51.8(3)“ ¢” asfollows:
¢ b. Each hospital shall consult with a recognized organ
and tissue procurement program or programs in establishing
medical requirements for organ and tissue donation and;
- in evaluating a particular patient’s suitabil -
ity for donation. Where required by federal law, hospitals
shall enly work only with organ or tissue procurement orga-
nizations designated by the Department of Health and Hu-
man Services (DHHS). Organ and tissue procurement pro-
grams maintain guidelines for determining medical suitabil-
ity and generally will provide a hospital with a copy of those
guidelines which may beincorporated into the hospital’s own
policies and protocol for organ and tissue donation.

ITEM 11. Amend paragraphs 51.8(4)“b,” “€” and “g” as
follows:

b. Hospitalswith an agreement with oneor
meore-OPOs the designated OPO shall take into account the
terms and conditions of those-agreements the agreement in
developing their policies and protocols. Where required-by
federal-law,-hospitals Hospitals shall contact only the OPO
designated by the federal Department of Health and Human
Services.

e. The procurement process shall not occur until neces-
sary consent by the patient or appropriate person to consent
on behalf of the patient is received and documented. Also, in
cases requiring the involvement of the medical examiner, re-
lease of the body must be authorized mwnﬂng by the medi-
cal examiner and documented i

g. Where consent has been given to for organ or tissue
donation, revocation of prior consent, if applicable, shall not
be effective once surg|cal procedures have begun on either

ITEM 12. Amend subrule 51.8(5) as follows:

51.8(5) Informed consent. Hospital policies and proto-
colsfor organ and tissue donation shall be consistent with in-
formed consent provisions

of-the current guidelines set-forth
by-Medicare-and-Medicaid-programs provided by the organ

or tissue procurement organization.
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ITEM 13. Amend subrule 51.8(6) asfollows:
51.8(6) Confidentiality. Hospital policies and protocols
for organ and tissue donation shall provide that donor and re-
cipient patient-identifying information shall be kept confi-
dential except and only to the extent necessary to assist and
complete the procurement and transplant processes process.

ITEM 14. Amend subrule 51.8(7) asfollows:

51.8(7) Training of hospital personnel. Hospital policies
and protocols for organ and tissue donation shall include pro-
visions for initial and ongoing training of hospital medical,
nursing, and other appropriate staff persons regarding the
various aspects of the organ and tissue donation and procure-
ment process. Thetype and extent of training will vary from
hospital to hospital, based on factors such as likelihood of
medically suitable donors, capabilities for maintaining organ
donorg/patients, referral sources for potential organ and tis-
sue donor candidates, and overall participation in organ and
tissue procurement and transplants.

ITEM 15. Amend subrule 51.53(5) as follows:

51.53(5) The hospital shall meet the Medicare conditions
of participation as acritical access hospital as described in 42
CFR Part 485, Subpart F, as of October 1, 1997 2002.

ITEM 16. Amend rule 481—51.53(135B) by adding a
new subrule asfollows:

51.53(7) The department shall recognize, in lieu of its
own inspection, the comparable inspections and inspections
findings of the Joint Commission on the Accreditation of
Healthcare Organizations (JCAHO) or the American Osteo-
pathic Association (AOA) if the department is provided with
copies of al requested materials relating to the inspections
and the inspection process.

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2641B

INSPECTIONS AND APPEAL S
DEPARTM ENTI[481]

Adopted and Filed

Pursuant to the authority of lowa Code sections
10A.104(5) and 135C.14, the Department of Inspections and
Appeals amends Chapter 58, “Nursing Facilities,” Chapter
60, “Minimum Physical Standards for Residential Care Fa-
cilities,” and Chapter 61, “Minimum Physical Standards for
Nursing Facilities,” lowa Administrative Code.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on June 11, 2003, as ARC 2521B.

The amendments were presented to the State Board of
Health for initial review at the Board’s May 14, 2003, meet-
ing. A public hearing on the amendments was held on July 3,
2003. Those present at the public hearing supported the
amendments. In addition, the Department received five writ-
ten comments on the amendments, two of which opposed the
amendments citing possible medication errors and increased
liability for nursing facility staffs. The Department fully
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considered the comments, but felt the overall financial sav-
ings to nursing facility residents and the state’'s Medicaid pro-
gram outweighed the potential risk.

The amendments were presented to the State Board of
Health at its July 9, 2003, meeting at which time they were
approved by the Board. The adopted amendments are identi-
cal to those published under Notice.

The amendment to Chapter 58 stipulates that nursing fa-
cilities cannot require medications dispensed by the Veterans
Administration to be repackaged in a drug distribution sys-
tem compatible with the system used by the facility. The
amendments to Chapters 60 and 61 allow for the use of cer-
tain surge protectors for consumer electronic devices located
inresidents’ rooms or elsewherein facilities.

These amendments shall become effective September 10,
2003.

These amendments are intended to implement lowa Code
sections 10A.104(5) and 135C.14.

The following amendments are adopted.

ITEM 1. Amend rule 481—58.51(135C) asfollows:

481—58.51(135C) Choice of physician and pharmacy.
Each resident shall be permitted free choice of a physician
and a pharmacy, if accessible. The facility may require the
pharmacy selected to utilize a drug distribution system com-
patible with the system currently used by the facility.

A facility shall not require the repackaging of medications
dispensed by the Veterans Administration or an institution
operated by the Veterans Administration for the purpose of
making the drug distribution system compatible with the sys-
tem used by the facility. (I1)

ITEM 2. Amend subrule 60.12(1), paragraph “c,” asfol-
lows:

c. Drop cords, extension cords, or any type of flexible
cord shall not be used as a substitute for fixed or hard wiring.
Surge protectors may be used for computers and related de-
vices, facsimile, photocopying and scanning machines, and
other consumer electronic devices in a resident’s room and
other locationsin a facility provided the surge protector is of
metal construction and approved by Underwriters Laborato-
ries, Inc., or other similarly recognized laboratories. Only
fixed supplementary electric heating shall be installed. (I11)

ITEM 3. Amend subrule 61.12(2) asfollows:

61.12(2) Drop cords, extension cords, or any type of flex-
ible cord shall not be used as a substitute for fixed or hard
wiring. Surge protectors may be used for computers and re-
lated devices, facsimile, photocopying and scanning ma-
chines, and other consumer electronic devicesin a resident’s
room and other locationsin a facility provided the surge pro-
tector is of metal construction and approved by Underwriters
Laboratories, Inc., or other similarly recognized |aborato-
ries. Only fixed supplementary electric heating shall be
installed. (I11)

[Filed 7/17/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.
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ARC 2677B

INSURANCE DIVISION[19]1]
Adopted and Filed

Pursuant to the authority of lowa Code section 505.8, the
Insurance Division hereby amends Chapter 30, “Life Insur-
ance Palicies,” lowa Administrative Code.

This amendment authorizes the electronic delivery of
group life insurance certificates in an efficient manner by in-
surers and group policyholders, while guaranteeing that indi-
vidual plan members still receive the important information
contained in such group insurance certificates, as required by
lowa Code section 509.2(7), and as allowed by the Uniform
Electronic Transactions Act, lowa Code chapter 554D.

Notice of Intended Action for this amendment was pub-
lished in the June 11, 2003, lowa Administrative Bulletin as
ARC 2529B.

A public hearing was held at the Insurance Division on
July 2, 2003. Comments were received that stated that insur-
ance companies wanted a clear delineation of their duties and
of the duties of the group policyholders under this new rule.
In addition, insurers and a group policyholder commented
that they would like to have the ability to deliver group insur-
ance certificates to retirees and disabled employees electron-
ically. After review, new subrules 30.8(3) and 30.8(4) were
added to clearly distinguish the duties of the insurance com-
pany and the duties of the group policyholder. Subrule
30.8(4) in the Notice was deleted to allow delivery of group
insurance certificates through electronic meansto all persons
that have reasonabl e access to a computer.

This amendment is intended to implement lowa Code
chapter 509.

This amendment will become effective September 10,
2003.

The following new ruleis adopted.

191—30.8(509) Electronic delivery of group life insur-
ance certificates.

30.8(1) Purpose. The purpose of thisruleisto authorize
the electronic delivery of group life insurance certificatesin
an efficient manner by insurers and group policyholders,
while guaranteeing that individual plan members still receive
the important information contained in such group insurance
certificates, as required by lowa Code section 509.2(7), and
as allowed by the uniform electronic transactions Act, lowa
Code chapter 554D.

30.8(2) Scope. Thisrule shal apply to al insurance com-
panies holding a certificate of authority to transact the busi-
ness of insurance under the provisions of 1owa Code chapters
508 and 515.

30.8(3) Electronic delivery—insurance companies. The
insurer will be deemed to comply with the requirements of
lowa Code section 509.2(7) if the group insurance certificate
is delivered to the group policyholder electronically and if:

a. Theinsurer takes appropriate and necessary measures
to ensure that the system for furnishing group insurance cer-
tificates results in actual receipt of transmitted information
by group policyholders, which can be done by:

(1) Using return-receipt electronic mail features;

(2) Periodic reviews or surveys to confirm receipt of the
transmitted information; or

(3) Any other method approved by the insurance commis-
sioner.
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b. The electronic documents contain the same content
and appear in reasonably the same format as the certificates
previously approved by the insurance commissioner.

c. Each group policyholder is provided notice, through
electronic means or in writing, apprising the group policy-
holder of the fact that the certificate will be furnished elec-
tronically, of the significance of the certificate and the group
policyholder’s obligations under this rule, and of the group
policyholder’s right to request and receive a paper copy of
the document for each participant.

d. Upon request of any group policyholder, the insurer
furnishes paper copies of the group insurance certificate that
was delivered to the group policyholder electronically, so
that the group policyholder may provide them to participants
that have requested paper copies.

30.8(4) Electronic delivery—group policyholders. The
group policyholder will be deemed to comply with the re-
quirements of lowa Code section 509.2(7) if the group insur-
ance certificate is delivered to the individual plan member
electronically and if:

a. The group policyholder takes appropriate and neces-
sary measures to ensure that the system for furnishing group
insurance certificates results in actual receipt of transmitted
information by participants, which may be done by:

(1) Using return-receipt electronic mail features;

(2) Periodic reviews or surveys to confirm receipt of the
transmitted information; or

(3) Any other method approved by the insurance commis-
sioner.

b. The electronic documents contain the same content
and appear in reasonably the same format as the certificates
previously approved by the insurance commissioner.

c. Each participant is provided notice, through electron-
ic means or in writing, apprising the participant of the fact
that the certificate will be furnished electronically, of the sig-
nificance of the certificate, and of the participant’sright to re-
quest and receive, free of charge, a paper copy of the docu-
ment.

d. Upon request of any participant, the group policy-
holder furnishes, free of charge, a paper copy of the group in-
surance certificate that was delivered to the participant elec-
tronically.

[Filed 7/18/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 267/8B

INSURANCE DIVISION[19]]
Adopted and Filed

Pursuant to the authority of lowa Code section 505.8, the
Insurance Division hereby amends Chapter 35, “Accident
and Health Insurance,” lowa Administrative Code.

This amendment authorizes the electronic delivery of ac-
cident and health group insurance certificatesin an efficient
manner by insurers and group policyholders, while guaran-
teeing that individual plan members still receive the impor-
tant information contained in such group insurance certifi-
cates, as required by lowa Code section 509.3(2), and as al-
lowed by the Uniform Electronic Transactions Act, lowa
Code chapter 554D.
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INSURANCE DIVISION[191](cont’d)

Notice of Intended Action was published in the June 11,
2003, lowa Administrative Bulletin as ARC 2530B.

A public hearing was held at the Insurance Division on
July 2, 2003. Comments were received that stated that insur-
ance companies wanted a clear delineation of their duties and
of the duties of the group policyholders under this new rule.
In addition, insurers and a group policyholder commented
that they would like to have the ability to deliver group insur-
ance certificates to retirees and disabled employees electron-
ically. After review, new subrules 35.8(3) and 35.8(4) were
added to clearly distinguish the duties of the insurance com-
pany and the duties of the group policyholder. Subrule
35.8(4) in the Notice was deleted to alow delivery of group
insurance certificates through electronic meansto all persons
that have reasonabl e access to a computer.

This amendment is intended to implement lowa Code
chapter 509.

This amendment will become effective September 10,
2003.

The following new ruleis adopted.

191—35.8(509) Electronic ddlivery of accident and health
group insurance certificates.

35.8(1) Purpose. The purpose of thisruleisto authorize
the electronic delivery of accident and health group insur-
ance certificates in an efficient manner by insurers and group
policyholders, while guaranteeing that individual plan mem-
bers still receive the important information contained in such
group insurance certificates, as required by lowa Code sec-
tion 509.3(2), and as dlowed by the uniform electronic trans-
actions Act, lowa Code chapter 554D.

35.8(2) Scope. Thisrule shall apply to al insurance com-
panies holding a certificate of authority to transact the busi-
ness of insurance under the provisions of 1owa Code chapters
508 and 515.

35.8(3) Electronic delivery—insurance companies. The
insurer will be deemed to comply with the requirements of
lowa Code section 509.3(2) if the group insurance certificate
is delivered to the group policyholder electronically and if:

a. Theinsurer takes appropriate and necessary measures
to ensure that the system for furnishing group insurance cer-
tificates results in actual receipt of transmitted information
by group policyholders, which may be done by:

(1) Using return-receipt electronic mail features;

(2) Periodic reviews or surveys to confirm receipt of the
transmitted information; or

(3) Any other method approved by the insurance commis-
sioner.

b. The electronic documents contain the same content
and appear in reasonably the same format as the certificates
previously approved by the insurance commissioner.

c. Each group policyholder is provided notice, through
electronic means or in writing, apprising the group policy-
holder of the fact that the certificate will be furnished elec-
tronically, of the significance of the certificate and the group
policyholder’s obligations under this rule, and of the group
policyholder’s right to request and receive a paper copy of
the document for each participant.

d. Upon request of any group policyholder, the insurer
furnishes paper copies of the group insurance certificate that
was delivered to the group policyholder electronically, so
that the group policyholder may provide them to participants
that have requested paper copies.

35.8(4) Electronic delivery—group policyholders. The
group policyholder will be deemed to comply with the re-
quirements of lowa Code section 509.3(2) if the group insur-
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ance certificate is delivered to the individua plan member
electronically and if:

a  The group policyholder takes appropriate and neces-
sary measures to ensure that the system for furnishing group
insurance certificates results in actual receipt of transmitted
information by participants, which may be done by:

(1) Using return-receipt electronic mail features;

(2) Periodic reviews or surveys to confirm receipt of the
transmitted information; or

(3) Any other method approved by the insurance commis-
sioner.

b. The electronic documents contain the same content
and appear in reasonably the same format as the certificates
previously approved by the insurance commissioner.

c. Each participant is provided notice, through electron-
ic means or in writing, apprising the participant of the fact
that the certificate will be furnished electronically, of the sig-
nificance of the certificate, and of the participant’sright to re-
guest and receive, free of charge, a paper copy of the docu-
ment.

d. Upon request of any participant, the group policy-
holder furnishes, free of charge, a paper copy of the group in-
surance certificate that was delivered to the participant elec-
tronically.

Thisruleisintended to implement lowa Code chapter 509.

[Filed 7/18/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2651B

PHARMACY EXAMINERS
BOARD[657]

Adopted and Filed

Pursuant to the authority of lowa Code sections 147.76,
235B.16, and 272C.2, the Board of Pharmacy Examiners
hereby amends Chapter 2, “Pharmacist Licenses,” lowa Ad-
ministrative Code.

The amendments establish atime period during which in-
ternship experience will be considered valid for licensure,
and limit Board-approved and recognized college of pharma-
cy certification to United States ingtitutions. The amend-
ments al so establish requirements for training for those phar-
macists qualifying as mandatory abuse reporters, identify
persons exempt from training, identify approved training
programs, establish requirements for maintenance of training
records, and provide that mandatory abuse reporter training
is a requirement for license renewal for those individuals
identified as mandatory abuse reporters.

Requestsfor waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Notice of Intended Action was published in the April 16,
2003, lowa Administrative Bulletin as ARC 2410B. The
adopted amendments are identical to those published under
Notice.

The amendments were adopted during the June 24-25,
2003, meeting of the Board of Pharmacy Examiners.

These amendments will become effective on September
10, 2003.
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PHARMACY EXAMINERS BOARD[657](cont’ d)

These amendments are intended to implement lowa Code
sections 155A.6, 155A.8, 235B.16, and 272C.2.
The following amendments are adopted.

ITEM 1. Amend rule 657—2.4(155A) asfollows:

657—2.4(155A) Internship requirements. Each applicant
shall furnish to the board evidence certifying completion of
satisfactory internship experience. Internship experience
shall comply with the requirements in 657—Chapter 4. In-
ternship experience completed in compliance with the re-
quirements in 657—Chapter 4 shall be valid for application
for licensure in lowa by examination or score transfer for a
period of three years following graduation from an approved
college of pharmacy or as otherwise approved by the board
on a case-by-case basis.

ITEM 2. Amend rule 657—2.5(155A) asfollows:

657—2.5(155A) College graduate certification. Each
applicant shall furnish a certificate from arecognized college
of pharmacy stating that the applicant has successfully
graduated from a school or college of pharmacy with either a
bachelor of science degree in pharmacy or a doctor of
pharmacy (Pharm.D.) degree. Certification shall be com-
pleted by an individual authorized by the college on aform

provided by the board. A recognized college of pharmacy is
an a United Sates institution that meets the minimum
standards of the American Council on Pharmaceutical
Education and appears on its list of accredited colleges of
pharmacy published by the council as of July 1 of each year.

ITEM 3. Amend subrule 2.12(5) asfollows:

2.12(5) New license holders licensed by examination.
After theinitial licenseisissued by examination, the new li-
cense holder is exempt from meeting continuing education
requirements for the first license renewal. However, if theli-
censee qualifies as a mandatory abuse reporter, the licensee
shall not be exempt from mandatory training for identifying
and reporting abuse pursuant to rule 2.16(235B,272C). Re-
gardless of when the license is first issued, the new license
holder will be required to obtain, prior to the second renewal,
30 contact hours (3.0 CEUSs) of continuing education pur-
suant to subrules 2.12(1) through 2.12(4).

ITEM 4. Adopt new rule 657—2.16(235B,272C) as fol-
lows:

657—2.16(235B,272C) Mandatory training for identify-
ing and reporting abuse. “Mandatory training for identify-
ing and reporting abuse” means training on identifying and
reporting child abuse or dependent adult abuse required of a
pharmacist who qualifies as a mandatory abuse reporter un-
der lowa Code section 232.69 or 235B.16. A licensed phar-
macist shall be responsible for determining whether or not, by
virtue of the pharmacist’s practice or employment, the phar-
macist qualifies as a mandatory abuse reporter under either or
both of these sections.

2.16(1) Training required. A licensed pharmacist who
qualifies as amandatory abuse reporter shall have completed
approved abuse education training as follows.

a. Mandatory reporter of child abuse. A pharmacist who
qualifies as a mandatory reporter of child abuse shall have
completed two hours of training in child abuse identification
and reporting within the previous five years.

b. Mandatory reporter of dependent adult abuse. A phar-
macist who qualifies as a mandatory reporter of dependent
adult abuse shall have completed two hours of training in de-
pendent adult abuse identification and reporting within the
previousfive years.
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c. Mandatory reporter of child abuse and dependent
adult abuse. A pharmacist who qualifies as a mandatory re-
porter of child abuse and dependent adult abuse may com-
plete separate courses pursuant to paragraphs“a’ and “b” or
may complete, within the previous five years, one combined
two-hour course that includes curricula for identifying and
reporting child abuse and dependent adult abuse.

2.16(2) Persons exempt from training requirements. The
requirements of thisrule shall not apply to a pharmacist dur-
ing periods that the pharmacist serves honorably on active
duty in the military or during periods that the pharmacist re-
sides outside lowa and does not practice pharmacy in lowa.

2.16(3) Mandatory training records. A pharmacist sub-
ject to the requirements of this rule shall maintain documen-
tation of completion of the mandatory training for identify-
ing and reporting abuse, including dates, subjects, duration
of programs, and proof of participation, for five years follow-
ing the date of the training. The board may audit thisinfor-
mation at any time within the five-year period.

2.16(4) Approved programs. “Approved abuse education
training” means a training program using a curriculum ap-
proved by the abuse education review panel of the lowa de-
partment of public health.

[Filed 7/15/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2650B

PHARMACY EXAMINERS
BOARD[657]

Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Pharmacy Examiners hereby amends Chapter 6,
“General Pharmacy Practice,” lowa Administrative Code.

The amendments clarify the status required of the original
prescription drug order at the time of transfer of an order for
noncontrolled prescription drugs between pharmacies and
provide atime limit within which a pharmacy utilizing an al-
ternative data retention system must be able to produce a hard
copy of the record maintained in that system.

Requestsfor waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Notice of Intended Action was published in the April 16,
2003, lowa Administrative Bulletin as ARC 2409B. The
adopted amendments are identical to those published under
Notice.

The amendments were adopted during the June 24-25,
2003, meeting of the Board of Pharmacy Examiners.

These amendments will become effective on September
10, 2003.

These amendments are intended to implement lowa Code
sections 124.306, 155A.13, 155A.34, and 155A.35.

The following amendments are adopted.

ITEM 1. Amend subrule 6.9(2) asfollows:

6.9(2) Noncontrolled substances prescriptions. The
transfer of original prescription drug order information for
noncontrolled prescription drugs between pharmaciesis per-
missible as long as the number of transfers does not exceed
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PHARMACY EXAMINERS BOARDI[657](cont’ d)

the number of originally authorized refills and the original
prescription is still valid.

ITEM 2. Amend subrule 6.16(4), paragraph “b,” as fol-
lows:

b. The data processing system is capable of producing a
hard copy of the record, within two business days, upon the
request of the board, its representative, or other authorized
local, state, or federa law enforcement or regulatory agen-
cies.

[Filed 7/15/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2649B

PHARMACY EXAMINERS
BOARDI[657]

Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Pharmacy Examiners hereby amends Chapter 22,
“Unit Dose, Alternative Packaging, and Emergency Boxes,”
lowa Administrative Code.

The amendment authorizes a pharmacy to include normal
saline for irrigation in the emergency drug supply provided
for the use of home health agency or hospice personnel.

Requests for waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Notice of Intended Action was published in the April 16,
2003, lowa Administrative Bulletin as ARC 2408B. The
adopted amendment is identical to that published under No-
tice.

The amendment was adopted during the June 24-25, 2003,
meeting of the Board of Pharmacy Examiners.

This amendment will become effective on September 10,
2003.

This amendment isintended to implement lowa Code sec-
tions 155A.4, 155A.13, and 155A.15.

The following amendment is adopted.

Amend subrule 22.9(5) by adding new paragraph “0” as
follows and relettering existing paragraphs“o” to“q” as“p”

“wpn

to“r”:
0. Normal salinefor irrigation;

[Filed 7/15/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2648B

PHARMACY EXAMINERS
BOARD[657]

Adopted and Filed

Pursuant to the authority of lowa Code sections 147.76
and 272C.4, the Board of Pharmacy Examiners hereby
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amends Chapter 36, “Discipline,” lowa Administrative
Code.

The amendments change the grounds for disciplinary ac-
tion to include alicensee’s default on arepayment or service
obligation under any federal or state educational loan or
service-conditional scholarship program or for a licensee’s
failure to comply with mandatory child or dependent adult
abuse reporter training requirements. The amendments also
correct an erroneous cross reference found in subrule
36.1(4), paragraph “q.” The cross reference should be to sub-
rule 36.2(3).

Reguestsfor waiver or variance of the discretionary provi-
sions of these rules will be considered pursuant to 657—
Chapter 34.

Notice of Intended Action was published in the April 16,
2003, lowa Administrative Bulletin as ARC 2407B. The
adopted amendments differ from those published under No-
tice. An amendment has been added to correct the cross ref-
erencein subrule 36.1(4), paragraph “q.”

The amendments were adopted during the June 24-25,
2003, meeting of the Board of Pharmacy Examiners.

These amendments will become effective on September
10, 2003.

These amendments are intended to implement lowa Code
sections 147.55, 155A.12, 235B.16, 261.126, and 272C.4.

The following amendments are adopted.

ITEm 1. Amend subrule 36.1(4), paragraph “q,” as fol-
lows:

g. Failureto file the reports required by subrule 36.2(4)
36.2(3) concerning acts or omissions committed by another
licensee or registrant.

ITEM 2. Amend subrule 36.1(4), paragraph “y,” as fol-
lows:

y. Student loan default or noncompliance with the terms
of an agreement for payment of a student loan obligation as
evidenced by a certificate of noncompliance issued pursuant
to lowa Code chapter 261 or default on a repayment or ser-
vice obligation under any federal or state educational loan
or service-conditional scholarship program upon certifica-
tion by the program of such a default.

ITEM 3. Amend subrule 36.1(4) by adopting new para-
graph “af” asfollows:

af. Failureto comply with mandatory child or dependent
adult abuse reporter training requirements.

[Filed 7/15/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2682B

PUBLIC HEALTH
DEPARTMENT[641]

Adopted and Filed

Pursuant to the authority of lowa Code sections 135.11,
144A.7A and 147A.4, the Department of Public Health
hereby adopts Chapter 142, “Out-of-Hospital Do-Not-
Resuscitate Orders,” lowa Administrative Code.

The rulesin new Chapter 142 are not intended to change
the current practice of medicinein hospitals or other care fa-
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PUBLIC HEALTH DEPARTMENT[641] (cont’ d)

cilities but are intended to streamline the care of any patient
who has a known terminal condition to ensure that medical
care provided in the out-of-hospital setting is consistent with
the patient’s desire and the attending physician’s authoriza-
tion. The out-of-hospital setting may include a medical care
facility, a hospice setting, or the patient’'s own home while the
patient remains active in the community or when the patient
interfaces with the emergency medical services (EMS) sys-
tem.

Since June 2002, a broad group of stakeholders has met
numerous times and was instrumental in the devel opment of
these rules, which have been approved by dl the stakeholders
and by the EMS Advisory Council at its January meeting.
This stakeholders group was open to any individual or orga-
nization; some of the organizations participating were:

Aging Resources

Bureau of EM S/Department of Public Health

lowa Academy of Family Physicians

lowa Emergency Medical Services Association

lowa Hospital Association

lowa Nurses Association

lowaMedica Society

Hospice of Central lowa

lowa Trial Lawyers Association

Polk County Medical Society

Notice of Intended Action was published in the May 28,
2003, lowa Administrative Bulletin as ARC 2491B.

A public hearing was held June 17, 2003. No one attended
the hearing, but written comments were received. Following
isasummary of the comments and of the changes from the
Notice that have been made in response to comment:

1. St. Luke's Hospice of Cedar Rapids requested that
faxes of out-of-hospital do-not-resuscitate orders be honored
because mailed orders may arrive too late. No change was
made as aresult of the comment because the decision to rec-
ognize afaxed order is one that should be made by the agency
or organization and should not be set forth in rule.

2. ThelowaMedicd Society requested that references to
“legal agent” in Appendix A be changed to “legal representa-
tive” This change has been made.

3. The lowa Hospice Organization suggested a changein
the definition of “emergency medical care” and requested
that the words “or respiratory” be inserted after the word
“cardiac” in paragraph “4” of Appendix B. The change to
paragraph “4” has been made, but the definition of “emer-
gency medical care” has not been changed because it mirrors
the definition in lowa Code section 147A.1.

4. The lowa Nurses Association requested that the defi-
nition of “physician designee” be reworded to clarify that the
out-of-hospital do-not-resuscitate protocol is a physician
protocol. No change was made because the definition con-
formsto the definition of “physician designee” in rule 641—
132.1(147A).

Other changes from the Notice include the addition of Ap-
pendixes A and B and changes to some of the definitionsto
conform to definitionsin the lowa Code or in rules.

The State Board of Health adopted these rules on July 9,
2003.

These rules will become effective on September 10, 2003.

These rules are intended to implement lowa Code sections
144A.7A and 147A 4.

The following new chapter is adopted.

CHAPTER 142
OUT-OF-HOSPITAL
DO-NOT-RESUSCITATE ORDERS
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641—142.1(144A) Definitions. For the purpose of these
rules, the following definitions shall apply:

“Adult” means an individual 18 years of age or older.

“Attending physician” means a physician selected by, or
assigned to, the patient who has primary responsibility for
the treatment and care of the patient.

“Comfort care” means care within the scope of the health
care provider’straining and certification to aleviate pain and
suffering, but does not include resuscitative measures.

“Department” means the lowa department of public
health.

“Emergency medical care’ means such medical proce-
duresas:

1. Administration of intravenous solutions.

2. Intubation.

3. Performance of cardiac defibrillation and synchro-
nized cardioversion.

4. Administration of emergency drugs as provided by
rule by the department.

5. Any other medical procedure approved by the depart-
ment, by rule, as appropriate to be performed by emergency
medical care providers who have been certified in that proce-
dure.

“EMS provider” means an emergency medical care pro-
vider as defined in lowa Code section 147A.1.

“Health care provider” means a person, including an
emergency medical care provider, who is licensed, certified,
or otherwise authorized or permitted by the law of this state
to administer health care in the ordinary course of business or
in the practice of a profession.

“Hospital” means any hospital licensed under the provi-
sions of lowa Code section 135B.1.

“Life-sustaining procedure” means any medical proce-
dure, treatment, or intervention, including resuscitation,
which utilizes mechanical or artificial means to sustain, re-
store or supplant a spontaneous vital function, and when ap-
plied to apatient in aterminal condition, would serve only to
prolong the dying process. “Life-sustaining procedure” does
not include the provision of nutrition or hydration except
when required to be provided parenteraly or through intuba-
tion or the administration of medication or performance of
any medical procedure deemed necessary to provide comfort
care or to alleviate pain.

“Medica direction” means direction, advice, or orders
provided by a medical director, supervising physician, or
physician designee (in accordance with written parameters
and protocols) to emergency medical care providers.

“Medical director” means any physician licensed under
lowa Code chapter 148, 150, or 150A who shall be responsi-
ble for overall medical direction of the service program and
who has completed a medical director workshop, sponsored
by the department, within one year of assuming duties.

“On-line medical direction” means immediate medical di-
rection provided directly to service program emergency
medical care providers, in accordance with written parame-
ters and protocols, by the medical director, supervising phy-
sician or physician designee either on scene or by any tele-
communications system.

“Qut-of-hospital do-not-resuscitate identifier” or “OOH
DNR identifier” means a durable yet easily removable
unique identification approved by the department and worn
by a patient who has an out-of-hospital do-not-resuscitate or-
der.

“Qut-of-hospital do-not-resuscitate order” or “OOH DNR
order” means awritten order on aform approved by the de-
partment, signed by an attending physician, executed in ac-
cordance with the requirements of lowa Code section
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144A.7A and issued consistent with lowa Code section
144A .2, that directs the withholding or withdrawal of resus-
citation when an adult patient in aterminal condition is out-
side the hospital.

“QOut-of-hospital do-not-resuscitate protocol” or “OOH
DNR protocol” means the statewide protocol approved by
the department and intended to avoid unwarranted resuscita-
tion by emergency medical care providers when avalid out-
of-hospital do-not-resuscitate order or identifier is encoun-
tered.

“Patient” means any individual who is sick, injured, or
otherwise incapacitated.

“Physician” means any individual licensed under lowa
Code chapter 148, 150, or 150A.

“Physician assistant” or “PA” means an individua li-
censed pursuant to lowa Code chapter 148C.

“Physician designee’” means any registered nurse licensed
under lowa Code chapter 152, or any physician assistant li-
censed under lowa Code chapter 148C and approved by the
board of physician assistant examiners. The physician desig-
nee acts as an intermediary for a supervising physicianin ac-
cordance with written policies and protocolsin directing the
actions of emergency medical care providers.

“Qualified patient” means any adult patient as defined in
lowa Code section 144A.2.

“Registered nurse” or “RN” means an individual licensed
pursuant to lowa Code chapter 152.

“Resuscitation” means any medical intervention that uti-
lizes mechanical or artificial means to sustain, restore, or
supplant a spontaneous vital function, including but not lim-
ited to chest compression, defibrillation, intubation, and
emergency drugs intended to alter cardiac function or other-
wiseto sustain life.

“Service program” or “service” means any medical care
ambulance service or nontransport service that has received
authorization by the department.

“Supervising physician” means any physician licensed
under lowa Code chapter 148, 150, or 150A. The supervis-
ing physician is responsible for medical direction of emer-
gency medical care providers when such providers are pro-
viding emergency medical care.

“Terminal condition” means an incurable or irreversible
condition that, without the administration of life-sustaining
procedures, will, in the opinion of the attending physician,
result in death within a relatively short period of time or a
state of permanent unconsciousness from which, to areason-
able degree of medical certainty, there can be no recovery.

641—142.2(144A) Purpose. Theserulesdirect EMS pro-
viders and service programs on the processes for the recogni-
tion of OOH DNR orders or identifiers and implementation
of the OOH DNR protocol. In addition, these rules set forth
guidelines for consideration by health care providers and or-
ganizations to help ensure uniform and orderly understand-
ings, processes and procedures for the use and implementa-
tion of OOH DNR orders consistent with the provisions of
lowa Code chapter 144A.

641—142.3(144A,147A) Responsibilities of the depart-
ment.

142.3(1) OOH DNR physician order. The department
designates the OOH DNR order form contained in Appendix
A asthe uniform OOH DNR order form to be used statewide.
If an attending physician issues an OOH DNR order for a
qualified patient, the physician shall use the form contained
in Appendix A.
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142.3(2) OOH DNR personal identifier. The department
designates the indentifier supplied by MedicAlert® as the
uniform personal identifier to be used for mobile quaified
patients statewide. Instructions for obtaining a uniform per-
sonal identifier are contained in Appendix A.

142.3(3) OOH DNR protocol. The department designates
the OOH DNR protocol contained in Appendix B as the uni-
form protocol to be used by EMS providersin implementing
an OOH DNR order.

142.3(4) Appendix A and Appendix B forms. Forms ref-
erenced in subrules 142.3(1) through 142.3(3) are available
through the lowa Department of Public Health, Bureau of
EMS, Lucas State Office Building, Des Moines, lowa 50319-
0075, or through the bureau of EMS's Web site at www.
idph.state.ia.us/ems.

641—142.4(144A,147A) EMSproviders.

142.4(1) Uniform protocol. EMS providers shall act in
accordance with the department’s OOH DNR protocol when
implementing an OOH DNR order. EMS service programs
shall incorporate the OOH DNR protocol as part of their ser-
vice protocols and, using educational materials consistent
with the curriculum developed and approved by the depart-
ment, shall inform and educate EM S providers on the proto-
col’s requirements as well as the requirements of lowa Code
chapter 144A and these rules.

142.4(2) Responsibility of the EMS provider. The EMS
provider responding outside a hospital as a member of a ser-
vice program shall:

a. Evaluate the patient’s status and needs through an as-
sessment consistent with the provider’s training and certifi-
cation.

b. Determinethe existence of an OOH DNR order or that
the patient is wearing an OOH DNR identifier.

¢. Honor the OOH DNR order or OOH DNR identifier
worn by the patient.

d. Discontinue resuscitation if the OOH DNR order or
OOH DNR identifier worn by the patient is discovered after
resuscitation has begun.

e. Follow the OOH DNR protocol.

f.  Provide comfort care to the patient at all times.

g. Contact on-line medical direction for further instruc-
tions as necessary to provide appropriate patient care.

h. If uncertainty exists regarding the validity or applica-
bility of the OOH DNR order or identifier, the EM S provider
shall provide the necessary and appropriate resuscitation.

i. Document compliance or noncompliance with the
OOH DNR order and the reasons for not complying with the
order, including evidence that the order was revoked or un-
certainty regarding the validity or applicability of the order.

641—142.5(144A) Guidelines for non-EM S health care
providers, patients, and organizations. In order to encour-
age understanding and implementation of OOH DNR orders
and protocols throughout lowa and honor aqualified patient’s
wishes and intent regarding the provision of life-sustaining
procedures in an out-of-hospital setting consistent with the
requirements of lowa Code chapter 144A, the following
guidelines should be considered.

142.5(1) Attending physicians who issue OOH DNR or-
ders. The attending physician should ensure that the follow-
ing are accomplished:

a. Establish that the patient is qualified because the pa-
tient:

(1) Isanadult; and

(2) Hasatermina condition.
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b. Explain to the patient or the individual legally autho-
rized to act on the patient’s behalf the implications of an
OOH DNR order.

c. If thequalified patient or individual legally authorized
to act on the patient’s behalf decides that the patient should
not be resuscitated, the attending physician may issue the
OOH DNR order on the prescribed uniform order form. The
order will direct health care providers to withhold or with-
draw resuscitation.

d. Explainto the qualified patient or the individual legal-
ly authorized to act on the patient’s behalf how the OOH
DNR order is revoked.

e. Include a copy of the order in the qualified patient’s
medical record.

f. Provide a copy of the order to the qualified patient or
the individual legally authorized to act on the patient’s be-
half

142.5(2) Quadlified patients or legally authorized persons.
A qualified patient or a person legally authorized to act on a
qualified patient’s behalf should:

a. Make an informed decision concerning resuscitation
in the face of aterminal condition.

b. Ensure that the qualified patient’s family members are
aware of this decision and inform them of the location of the
OOH DNR order and the purpose of an OOH DNR identifier.

¢. Understand the process for revocation as described in
rule 641—142.6(144A).

142.5(3) Non-EMS headlth care providers. A non-EMS
health care provider contemplating resuscitation for a patient
should:

a Evaluate the patient’s status and needs through an as-
sessment consistent with the provider’s training, certification
and licensure.

b. Determine that the presenting condition is within the
scope of the patient’s terminal condition and is not the result
of amotor vehicle collision, fire, mass casualty or other cause
of asudden accident or injury.

c. Determinethe existence of an OOH DNR order or that
the patient is wearing an OOH DNR identifier.

d. Honor the OOH DNR order or OOH DNR identifier
worn by the patient.

e. Discontinue resuscitation if the OOH DNR order or
OOH DNR identifier worn by the patient is discovered after
resuscitation has begun.

f. Provide comfort care to the patient at al times.

g. If uncertainty exists regarding the validity or applica
bility of the OOH DNR order or identifier, the health care
provider shall provide the necessary and appropriate resus-
citation.

h. Document compliance or noncompliance with the
OOH DNR order and the reasons for not complying with the
order, including evidence that the order was revoked or un-
certainty regarding the validity or applicability of the order
or OOH DNR identifier.

142.5(4) Hospitals. A hospital licensed under lowa Code
chapter 135B:

a  Shall not be precluded from honoring an OOH DNR
order entered in accordance with this chapter and in com-
pliance with established hospital policies and protocols.
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b. Should, to avail itself of the immunities provided
within lowa Code chapter 142, establish such policies and
protocols to address an OOH DNR order or identifier en-
countered on a person who presents to the emergency depart-
ment or in any other areawithin the facility if the person pre-
sents as apatient or visitor.

¢. Should integrate policies and procedures with the
OOH DNR protocol for hospital-based ambulance service
programs, if present.

142.5(5) Other health care organizations. A nursing
home, home health care agency, hospice, or other hedlth care
organization should establish policies and protocols consis-
tent with these rules to address admitted patients who have
OOH DNR orders.

641—142.6(144A) Revocation of the out-of-hospital do-
not-resuscitate order. An OOH DNR order is deemed
revoked at any time that a patient, or an individua authorized
to act on the patient’s behalf as designated on the OOH DNR
order, isableto communicate in any manner the intent that the
order be revoked, without regard to the mental or physica
condition of the patient. A revocation isonly effective asto
the health care provider upon communication to that provider
by the patient, an individual authorized to act on the patient’s
behalf as designated in the OOH DNR order, or by another
person to whom the revocation is communicated by the pa-
tient.

641—142.7(144A) Personal wishes of family membersor
other individualswho are not authorized to act on the pa-
tient’s behalf. The personal wishes of family members or
other individuals who are not authorized in the order to act on
the patient’s behalf shal not supersede avalid OOH DNR or-
der.

641—142.8(144A) Transfer of patients.

142.8(1) An attending physician who is unwilling to com-
ply with an OOH DNR order or who is unwilling to comply
with the provisions of lowa Code section 144A.7A shall take
all reasonable steps to effect the transfer of the patient to
another physician.

142.8(2) If the policies of ahospital, nursing home, home
health care agency, hospice or other health care organization
preclude compliance with the OOH DNR order of aqudified
patient, the provider shall take all reasonable steps to effect
the transfer of the patient to an organization in which the pro-
visions of lowa Code section 144A.7A can be carried out.

641—142.9(144A) Application to existing orders.

142.9(1) An OOH DNR order or similar order executed
prior to September 10, 2003, is valid and shall be honored in
accordance with the then-applicable provisions of the law.

142.9(2) Health care providers may honor an OOH DNR
order or identifier from another state if it can be validated and
applied in amanner consistent with the OOH DNR order or
identifier prescribed in these rules. In cases where there is
uncertainty, clarification should be sought through on-line
medical direction or resuscitation efforts should be initiated.

These rules are intended to implement 1owa Code sections
144A.7A and 147A 4.
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APPENDIX A

lowa Department of Public Health
OUT-OF-HOSPITAL DO-NOT-RESUSCITATE ORDER
(Pleasetypeor print)

Date of Order: / /

Patient Information:

Name: (Last) (First) (Middle)
Address: (City) (Zip)
Date of Birth: / / Gender (Cirde): M or F

Name of Hospice or Care Facility (if applicable):

Attending Physician Order

Asthe attending physician for the above-named patient, | certify that thisindividual is over 18 years of age and has aterminal
diagnosis. After consultation with this patient (or the patient’s legal representative), | hereby direct any and all health care pro-
viders, including qualified emergency medical services (EMS) personnel, to withhold or withdraw the following life-sustaining
procedures in accordance with lowa law (lowa Code chapter 142A):

. Cardiopulmonary Resuscitation/Cardiac Compression (Chest Compressions).

. Endotracheal Intubation/Artificial or Mechanical Ventilation (Advance Airway Management).

. Defibrillation and Related Procedures.

. Use of Resuscitation Drugs.

Thisdirective doesNOT apply to other medical interventionsfor comfort care.

Y
Signature of Attending Physician (M D, DO) Date

Printed Name of Attending Physician Physician’s Telephone (Emer gency)

Tothe extent that it is possible, a person designated by the patient may revokethisorder on the patient’sbehalf. If the
patient wishesto authorize any other person(s) to revoke this order, the patient MUST list those persons' names below:

Name:

Name:

Name:

Name:

Patients please note: Directions for obtaining a uniform identifier are listed on the back of thisform. The uniform identifier is
the key way the health care provider and/or EMS personnel can quickly recognize that you have an Out-of-Hospital Do-Not-
Resuscitate order. If you are not wearing an identifier, the health care provider and/or EM S personnel may not realize that you
do not want to be resuscitated.

Physicians please note: Information regarding the completion of an Out-of-Hospital Do-Not-Resuscitate order is on the back
of thisform.

Directionsfor obtaining a uniform identifier:

The uniform identifier may be obtained through MedicAlert®?, which requires:

1. A completed MedicAlert® application, which is available in physician offices or through MedicAlert® by phoning (880)
432-5378 or their Web site www.medicalert.org, and a new membership fee of $35.

2. A copy of this completed OOH DNR order, which must accompany the MedicAlert® application or be sent to Medic-
Alert® prior to the identifier's being mailed.

IMedicAlert® is anonprofit 501C membership organization.
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Suggested guidelines for physicians:

1. Pleasereview the lowa Out-of-Hospital Do-Not-Resuscitate order and related protocol with the patient/patient’s legal repre-
sentatlve(s) The following points may be helpful:
Patient/patient’s legal representative(s) listed on this order must understand the significance of this order, that in the event
the patient’s heart or breathing stops or malfunctions, the anticipated result of this order is death.
o Patient/patient’s legal representative(s) listed on this order may revoke this directive at any time. However, the desire to
revoke must be communicated to the EMS or other health care professionals at the scene.
o |tisimportant to emphasize that this order does not apply to medical interventions to make the patient more comfortable.
e The importance of wearing the uniform identifier for those qualified patients who would benefit from the mobility this
offers should be stressed. It isalso helpful to walk patients through the process they must follow to acquire the identifier.
2. Provide a copy of this order to the patient/patient’s legal representative(s) listed on this order and place the original in the
patient’s medical records.

The OOH DNR Order form is available through the | owa Department of Public Health, Bureau of EM S, Lucas State
Office Building, Des Moines, | owa 50319-0075, or through the Bureau of EM S's Web site www.idph.state.ia.us/ems.

APPENDIX B
EMSOUT-OF-HOSPITAL DO-NOT-RESUSCITATE PROTOCOL

Purpose: This protocol |smtended to avoid unwarranted resuscitation by emergency care providersin the out-of-hospital set-
ting for aqualified patient.1 There must be avalid Out-of-Hospital Do-Not-Resuscitate (OOH DNR) order signed by the quali-
fied patient’s attending physician or the presence of the OOH DNR identifier indicating the existence of avalid OOH DNR
order.

No resuscitation: Means withholding any medical intervention that utilizes mechanical or artificial means to sustain, restore,
or supplant a spontaneous vital function, including but not limited to:

1. Chest compressions,

2. Defibrillation,

3. Esophageal/tracheal/double-lumen airway; endotracheal intubation, or

4. Emergency drugsto alter cardiac or respiratory function or otherwise sustain life.

Patient criteria: The following patients are recognized as qualified patients to receive no resuscitation:
1. The presence of the uniform OOH DNR order or uniform OOH DNR identifier, or
2. The presence of the attending physician to provide direct verbal orders for care of the patient.

The presence of asigned physician order on aform other than the uniform OOH DNR order form approved by the department
may be honored if approved by the service program EMS medical director. However, the immunities provided by law apply
only in the presence of the uniform OOH DNR order or uniform OOH DNR identifier. When the uniform OOH DNR order or
uniform OOH DNR identifier is not present, contact must be made with on-line medical control and on-line medical control
must concur that no resuscitation is appropriate.

Revocation: An OOH DNR order is deemed revoked at any time that a patient, or an individua authorized to act on the patient’s
behalf aslisted on the OOH DNR orde, is able to communicate in any manner the intent that the order be revoked. The personal
wishes of family members or other individuals who are not authorized in the order to act on the patient’s behalf shall not super-
sede avalid OOH DNR order.

Comfort Care (¥): When a patient has met the criteria for no resuscitation under the foregoing information, the emergency
care provider should continue to provide that care which is intended to make the patient comfortable (a.k.a. ¥ Comfort Care).
Whether other types of care are indicated will depend upon individual circumstances for which medical control may be con-
tacted by or through the responding ambulance service personnel.

v Comfort Care may include, but isnot limited to:
1. Pain medication.

2. Fluid therapy.

3. Respiratory assistance (oxygen and suctioning).

1Qualified patient means an adult patient determined by an attending physician to bein aterminal condition for which the attend-
ing physician has issued an Out-of-Hospital DNR order in accordance with the law. (lowa Administrative Code 641—
142.2(144A), definitions)

[Filed 7/18/03, effective 9/10/03]

[Published 8/6/03]
EpiITorR SNOTE: For replacement pages for IAC, see IAC Supplement 8/6/03.
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ARC 2661B accurately reflect the way reimbursements of maintenance

costs are processed.
Item 27 amends 761—Chapter 821, which pertainsto the
TRANSPORTATION use of the grade crossing surface repair fund. This chapter is
DEPARTMENT][761] being amended to streamline the agreement process and in-

Adopted and Filed

Pursuant to the authority of lowa Code sections 307.10
and 307.12, the Department of Transportation, on July 15,
2003, adopted amendments to Chapter 201, “Intermodal Pi-
lot Project Program,” Chapter 800, “Items of General Ap-
plication,” Chapter 802, “Reporting of Railroad Accidents/
Incidents,” Chapter 810, “Railroad Safety Standards,” Chap-
ter 811, “Highway-Railroad Grade Crossing Warning De-
vices,” Chapter 820, “Highway Grade Crossing Safety
Fund,” Chapter 821, “Highway-Railroad Grade Crossing
Surface Repair Fund,” Chapter 830, “Rail Assistance Pro-
gram,” and Chapter 831, “Railroad Revolving Loan Fund,”
lowa Administrative Code.

Notice of Intended Action for these amendments was pub-
lished in the May 14, 2003, lowa Administrative Bulletin as
ARC 2464B.

Amendments to these chapters were identified as aresult
of reviews conducted in accordance with Executive Order
Number 8. The amendments correct the name of the Depart-
ment’s contact office for rail matters, change Interstate Com-
merce Commission to Surface Transportation Board, update
citations to lowa statutes and the Code of Federal Regula-
tions, simplify procedures, remove verbiage that is unneces-
sary or redundant, and make other minor corrections. More
significant revisions are discussed in the following para-
graphs:

Item 6 rescinds subrule 201.5(4), which requires the De-
partment to publish a newspaper announcement of each com-
plete intermodal project application submitted and to receive
comments for 20 days after publication. Thisis not done for
any other rail-related application.

Item 7 deletes arequirement that the staff’s recommenda-
tion on an intermodal project application be sent to the Com-
missioners and applicant at least 14 days in advance of the
Commission meeting. This is a mailing separate from the
standard process used for distributing Commission meeting
agendas and related materials.

Item 14 amends subrule 800.15(4), which pertains to the
Department’s approval of alocal train speed ordinance or
resolution, to comply with an Attorney General’s opinion.
The amended language provides that the Department may
approve the proposed ordinance or resolution only if the pro-
posal satisfies the requirements of 49 U.S.C. 20106: (1) itis
necessary to eliminate or reduce alocal safety hazard; (2) itis
not incompatible with afederal law, regulation or order; and
(3) it does not unreasonably burden interstate commerce.
Amended subrule 800.15(4) aso provides that generaly, the
Department does not consider highway-railroad grade cross-
ings or rail lines located near schools, residences, or commer-
cial activitiesto belocal safety hazards that can be remedied
by train speed restrictions.

Item 26 rewrites four rules pertaining to the highway
grade crossing safety fund. Referencesto the use of the grade
crossing safety fund to install active warning devices have
been deleted. The fund is no longer used for this purpose.
Rather, the grade crossing safety fund is used to participate in
the maintenance cost of active warning devices ordered or
agreed to be installed on or after July 1, 1973, as stated in the
individual orders or agreements. The revised rules also more

volve the Department more directly in the final acceptance of
surface repair projects.

These rules do not provide for waivers. Any person who
believes that the person’s circumstances meet the statutory
criteriafor awaiver may petition the Department for awaiver
under 761—Chapter 11.

Item 8 has changed from the Notice of Intended Action.
Two referencesto “lowa energy fund disbursement council”
were changed to “ department of natural resources’ and the
following two sentences were deleted: “Pursuant to lowa
Code section 473.11, the lowa energy fund disbursement
council will be dissolved on June 30, 2003. Theresfter, the
department will submit projects to the department of natural
resources rather than the lowa energy fund disbursement
council.” Subrule 201.8(3) in Item 8 now reads as follows:

“201.8(3) If financia assistanceis approved by the com-
mission, the department shall submit the project to the de-
partment of natural resources for approval. If the project is
approved by the department of natural resources, the depart-
ment shall submit the project to the U.S. Department of Ener-
gy for approval.”

These amendments are intended to implement lowa Code
chapters 307, 327C, 327F, 327G, and 327H.

These amendments will become effective September 10,
2003.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendments to Chs 201, 800, 802, 810,
811, 820, 821, 830, 831] is being omitted. With the exception
of the changes noted above, these amendments are identical to
those published under Notice as ARC 2464B, IAB 5/14/03.

[Filed 7/15/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]

ARC 2681B

UTILITIESDIVISION[199]
Adopted and Filed

Pursuant to the authority of lowa Code sections 17A .4,
476.1, 476.2, and 476.20 (2003), the Utilities Board (Board)
issued an “ Order Adopting Amendments’ on July 18, 2003,
In re: Customer Rights and Remedies to Avoid Disconnec-
tion. The amendments modify the disconnection notice set
out in 199 IAC 19.4(15)“h"(3) and 20.4(15)“h"(3). This pro-
ceeding has been identified as Docket No. RMU-03-2.

On February 5, 2003, the Board issued an order in Docket
No. RMU-03-2, which proposed modifications to the stan-
dard notice sent to customers who were subject to disconnec-
tion for nonpayment of electric or gas bills. Notice of In-
tended Action was published in IAB Vol. XXV, No. 16
(2/5/03) pp. 1079-1083, as ARC 2285B. The proposed
amendments to the rights and remedies notice are designed to
make the notice more understandable to each customer and to
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ensure the notice is consistent with the Board’s rules on dis-
connection of gas and electric service.

Comments addressing the amendments were filed by the
lowa Association of Electric Cooperatives (IAEC); Aquila,
Inc., d/b/a Aquila Networks (Aquila); the Consumer Advo-
cate Division of the Department of Justice (Consumer Advo-
cate); MidAmerican Energy Company (MidAmerican); the
lowa Association of Municipal Utilities (IAMU); lowa Legal
Aid (Legal Aid); and Interstate Power and Light Company
(IPL). An oral presentation was held on April 8, 2003, and
the lowa Community Action Association (ICAA) appeared
and filed written comments. The Board's order, which con-
tains asummary of the comments and the Board's analysis, is
available on the Board's Web site at www.state.ia.us/iub.

These amendments are intended to implement lowa Code
sections 17A.4, 476.1, 476.2, and 476.20.

These amendments will become effective September 10,
2003.

The following amendments are adopted.

ITEm 1. Amend subparagraph 19.4(15)“h”(3) as fol-
lows:

(3) The summary of the rights and remedies must be ap-
proved by the board. Any utility providing gas service and
defined as a public utility in lowa Code section 476.1 which
does not use the standard form set forth below for customers
billed monthly shall submit to the board an original and six
copies of its proposed form for approval. A utility billing a
combination customer for both gas and electric service may
modify the standard form to replace each use of the word
“gas’ with thewords“ gas and electricity” in all instances.




IAB 8/6/03 FILED 231

UTILITIES DIVISION[199](cont’d)

AVOIDING SHUTOFF OF GAS SERVICE
FOR NONPAYMENT

1. Whatcan| doif | receivea notice from the util-
ity that says my gas will be shut off because | have a
past due bill?

a. Paythebill infull; or

b. Enter into a reasonable payment plan with the
utility (see #2 below); or

c. Apply for and become €ligible for low-income
energy assistance (see #3 below); or

d. Givethe utility a written statement from a doctor
or public health official stating that shutting off your
gas would pose an especial health danger for a person
living at the residence (see #4 below); or

e. Tdl the utility if you think part of the amount
shown on the bill iswrong. However, you must still pay
the part of the bill you agree you owe the utility (see #5
below).

2. How do | go about making a reasonable pay-
ment plan? (Residential customers only)

a. Contact the utility as soon as you know you can-
not pay the amount you owe. If you cannot pay all the
money you owe at one time, the utility may offer you a
payment plan that spreads payments evenly over at
least 12 months. The plan may be longer depending on
your financial situation.

b. If you have not made the payments you promised
in a previous payment plan with the utility and still owe
money, the utility can refuse to offer you another pay-
ment plan.

c. |f you do not make the payments you promise, the
utility may shut off your utility service on one day’s no-
tice unless all the money you owe the utility is paid. If
your utility service is shut off, the utility may refuse to
offer you any further payment plans.

3. How do | apply for low-income energy assis-
tance? (Residential customersonly)

a. Contact the local community action agency in
your area (see attached list); or

b. Contact the Divison of Community Action
Agencies at the lowa Department of Human Rights, Lu-
cas Sate Office Building, Des Moines, lowa 50319;
telephone (515)281-0859. To prevent disconnection,
the utility must be contacted prior to disconnection of
your service.

c. Toavoid disconnection, you must apply for ener-
gy assistance before your service is shut off. Notify
your utility that you may be eligible and have applied
for energy assistance. Once your service has been dis-
connected, it will not be reconnected based on approval
for energy assistance.

4. What if someone living at the residence has a
serious health condition? (Residential customers
only)

Contact the utility if you believe this is the case.
Contact your doctor or a public health official and ask
the doctor or health official to contact the utility and
state that shutting off your utility service would pose an
especial health danger for a person living at your resi-
dence. The doctor or public health official must pro-
vide a written statement to the utility office within 5
days of when your doctor or public health official noti-
fies the utility of the health condition; otherwise, your
utility service may be shut off. If the utility receives this
written statement, your service will not be shut off for
30 days. This 30-day delay isto allow you time to ar-

range payment of your utility bill or find other living ar-
rangements. After 30 days, your service may be shut off
if payment arrangements have not been made.

5. What should | doif I believe my bill isnot cor-
rect?

You may dispute your utility bill. You must tell the
utility that you dispute the bill. You must pay the part of
the bill you think is correct. If you do this, the utility will
not shut off your service for 45 days from the date the
bill was mailed while you and the utility work out the
dispute over the part of the bill you think is incorrect.
You may ask the lowa Utilities Board for assistancein
resolving the dispute. (See #9 below.)

6. When can the utility shut off my utility service
because | have not paid my hill?

a. Your utility can shut off service between the
hours of 6 a.m. and 2 p.m., Monday through Friday.

b. The utility will not shut off your service on
nights, weekends, or holidays for nonpayment of a bill.

c. Theutility will not shut off your service if you en-
ter into a reasonable payment plan to pay the overdue
amount (see #2 above).

d. The utility will not shut off your service if the
temperature is forecasted to be colder than 20 degrees
Fahrenheit during the following 24-hour period, in-
cluding the day your service is scheduled to be shut off.

e. Ifyou have qualified for low-income energy as-
sistance, the utility cannot shut off your service between
November 1 and April 1. However, you will still owethe
utility for the service used during thistime.

f.  The utility will not shut off your service if you
have notified the utility that you dispute a portion of
your bill and you pay the part of the bill that you agree
iscorrect.

7. Howwill | betold the utility is going to shut off
my gas?

a. You must be given a written notice at least 12
days before the utility service can be shut off for non-
payment. This notice will include the reason for shut-
ting off your service.

b. If you have not made payments required by an
agreed-upon payment plan, your service may be dis-
connected with only one day’s notice.

¢. The utility must also try to reach you by tele-
phone or in person before it shuts off your service. Be-
tween November 1 and April 1, if the utility cannot
reach you by telephone or in person, the utility will put
awritten notice on the door of your residenceto tell you
that your utility service will be shut off.

8. If serviceisshut off, when will it be turned back
on?

a. The utility will turn your service back on if you
pay the whole amount you owe or agreeto a reasonable
payment plan (see #2 above).

b. If you make your payment during regular busi-
ness hours, or by 7 p.m. for utilities permitting such
payment or other arrangements after regular business
hours, the utility must make a reasonable effort to turn
your service back on that day. If service cannot reason-
ably be turned on that same day, the utility must do it by
11 a.m. the next day.

c. Theutility may charge you a feeto turn your ser-
vice back on. Those fees may be higher in the evening
or on weekends, so you may ask that your service be
turned on during normal utility business hours.
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9. Isthere any other help available besides my
utility?

If the utility has not been able to help you with your
problem, you may contact the lowa Utilities Board toll-
free at 1-877-565-4450. You may also write the lowa
Utilities Board at 350 Maple Street, Des Moines, lowa
50319-0069, or by E-mail at iubcustomer @iub.state.
ia.us. Low-income customers may also be eligible for
free legal assistance from lowa Legal Aid, and may
contact Legal Aid at 1-800-532-1275.

ITEMm 2. Amend subparagraph 20.4(15)“h”(3) as fol-
lows:

(3) The summary of the rights and remedies must be ap-
proved by the board. Any utility providing electric service
and defined as a public utility in lowa Code section 476.1
which does not use the standard form set forth below for cus-
tomers billed monthly shall submit to the board an original
and six copies of its proposed form for approval. A utility
billing a combination customer for both gas and electric ser-
vice may modify the standard form to replace each use of the
word “ electric” with the words “ gas and electricity” in all
instances.

IAB 8/6/03
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AVOIDING SHUTOFF OF ELECTRIC SERVICE
FOR NONPAYMENT

1. Whatcanl doif | receive a notice from the util-
ity that says my service will be shut off because | have
a past due bill?

a. Paythebill infull; or

b. Enter into a reasonable payment plan with the
utility (see #2 below); or

c. Apply for and become €ligible for low-income
energy assistance (see #3 below); or

d. Givethe utility a written statement from a doctor
or public health official stating that shutting off your
electric service would pose an especial health danger
for a person living at the residence (see #4 below); or

e. Tdl the utility if you think part of the amount
shown on the bill iswrong. However, you must till pay
the part of the bill you agree you owe the utility (see #5
below).

2. Howdo | go about making a reasonable pay-
ment plan? (Residential customers only)

a. Contact the utility as soon as you know you can-
not pay the amount you owe. If you cannot pay all the
money you owe at one time, the utility may offer you a
payment plan that spreads payments evenly over at
least 12 months. The plan may be longer depending on
your financial situation.

b. If you have not made the payments you promised
in a previous payment plan with the utility and still owe
money, the utility can refuse to offer you another pay-
ment plan.

c. If you do not make the payments you promise,
the utility may shut off your utility service on one day’s
notice unless all the money you owe the utility ispaid. If
your utility service is shut off, the utility may refuse to
offer you any further payment plans.

3. How do | apply for low-income energy assis-
tance? (Residential customersonly)

a. Contact the local community action agency in
your area (see attached list); or

b. Contact the Divison of Community Action
Agencies at the lowa Department of Human Rights, Lu-
cas Sate Office Building, Des Moines, lowa 50319;
telephone (515)281-0859. To prevent disconnection,
the utility must be contacted prior to disconnection of
your service.

c. Toavoid disconnection, you must apply for ener-
gy assistance before your service is shut off. Notify
your utility that you may be eligible and have applied
for energy assistance. Once your service has been dis-
connected, it will not be reconnected based on approval
of energy assistance.

4. What if someone living at the residence has a
serious health condition? (Residential customers
only)

Contact the utility if you believe this is the case.
Contact your doctor or a public health official and ask
the doctor or health official to contact the utility and
state that shutting off your utility service would pose an
especial health danger for a person living at your resi-
dence. The doctor or public health official must pro-
vide a written statement to the utility office within 5
days of when your doctor or public health official noti-
fies the utility of the health condition; otherwise, your
utility service may be shut off. If the utility receives this
written statement, your service will not be shut off for
30 days. This 30-day delay isto allow you time to ar-

range payment of your utility bill or find other living ar-
rangements. After 30 days, your service may be shut off
if payment arrangements have not been made.

5. What should | doif | believe my bill isnot cor-
rect?

You may dispute your utility bill. You must tell the
utility that you dispute the bill. You must pay the part of
the bill you think is correct. If you do this, the utility will
not shut off your service for 45 days from the date the
bill was mailed while you and the utility work out the
dispute over the part of the bill you think is incorrect.
You may ask the lowa Utilities Board for assistancein
resolving the dispute. (See #9 below.)

6. When can the utility shut off my utility service
because | have not paid my hill?

a. Your utility can shut off service between the
hours of 6 a.m. and 2 p.m., Monday through Friday.

b. The utility will not shut off your service on
nights, weekends, or holidays for nonpayment of a hill.

c. Theutility will not shut off your service if you en-
ter into a reasonable payment plan to pay the overdue
amount (see #2 above).

d. The utility will not shut off your service if the
temperature is forecasted to be colder than 20 degrees
Fahrenheit during the following 24-hour period, in-
cluding the day your service is scheduled to be shut off.

e. Ifyou have qualified for low-income energy as-
sistance, the utility cannot shut off your service between
November 1 and April 1. However, you will still owethe
utility for the service used during thistime.

f.  The utility will not shut off your service if you
have notified the utility that you dispute a portion of
your bill and you pay the part of the bill that you agree
iscorrect.

7. Howwill | betold the utility is going to shut off
my service?

a. You must be given a written notice at least 12
days before the utility service can be shut off for non-
payment. This notice will include the reason for shut-
ting off your service.

b. If you have not made payments required by an
agreed-upon payment plan, your service may be dis-
connected with only one day’s notice.

¢. The utility must also try to reach you by tele-
phone or in person before it shuts off your service. Be-
tween November 1 and April 1, if the utility cannot
reach you by telephone or in person, the utility will put
awritten notice on the door of your residenceto tell you
that your utility service will be shut off.

8. If serviceisshut off, when will it be turned back
on?

a. The utility will turn your service back on if you
pay the whole amount you owe or agreeto a reasonable
payment plan (see #2 above).

b. If you make your payment during regular busi-
ness hours, or by 7 p.m. for utilities permitting such
payment or other arrangements after regular business
hours, the utility must make a reasonable effort to turn
your service back on that day. If service cannot reason-
ably be turned on that same day, the utility must do it by
11 a.m. the next day.

c. Theutility may charge you a feeto turn your ser-
vice back on. Those fees may be higher in the evening
or on weekends, so you may ask that your service be
turned on during normal utility business hours.
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9. Isthere any other help available besides my

utility?

If the utility has not been able to help you with your
problem, you may contact the lowa Utilities Board toll-
free at 1-877-565-4450. You may also write the lowa
Utilities Board at 350 Maple Street, Des Moines, lowa
50319-0069, or by E-mail at iubcustomer @iub.state.
ia.us. Low-income customers may also be eligible for
free legal assistance from lowa Legal Aid, and may
contact Legal Aid at 1-800-532-1275.

[Filed 7/18/03, effective 9/10/03]
[Published 8/6/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 8/6/03.

ARC 2671B
WORKFORCE DEVELOPMENT
DEPARTMENT[871]
Adopted and Filed

Pursuant to the authority of 1owa Code section 96.11, the
Director of the Workforce Development Department hereby

IAB 8/6/03

amends Chapter 24, “Claims and Benefits,” lowa Adminis-
trative Code.

The amendments to this chapter make corrections that
were identified as a result of reviews conducted in accor-
dance with Executive Order Number 8.

Notice of Intended Action was published in the June 11,
2003, lowa Administrative Bulletin as ARC 2518B. One
change from the Notice has been made. Item 15 has been de-
leted.

These amendments will become effective on September
10, 2003.

These amendments are intended to implement lowa Code
sections 96.3, 96.4(1), 96.4(2), 96.4(3), 96.5, 96.6,
96.19(6)“a,” 96.19(38), and 96.29.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendments to Ch 24] is being omitted.
With the exception of the change noted above, these amend-
ments are identical to those published under Noticeas ARC
2518B, |AB 6/11/03.

[Filed 7/18/03, effective 9/10/03]
[Published 8/6/03]

[For replacement pages for IAC, see IAC Supplement
8/6/03.]
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